MIHICTEPCTBO OCBITHU I HAYKHU YKPATHU
HAIIIOHAJIBHU AEPOKOCMIYHUIA YHIBEPCUTET IM.
M. €. KYKOBCBKOI'O «XAPKIBCHbKHWI ABIAIIIMHUM IHCTUTY T»

KBamidikariitna HaykoBa mpatis Ha
MpaBax PyKOIHUCY

BYPIOJIb BAJIUM B’ IYECJIABOBUY
VIIK 343.1

JTUCEPTALS

3ACTOCYBAHHA 3AXOAIB 3ABE3IIEYEHHA BE3IIEKHU Y
KPUMIHAJIBHOMY ITPOBA/IKEHHI

I"any3sb 3HaHB «08» IIpaBo

CrnemianbHicTh «081» IIpaBo

[TomaeTnscst Ha 3100YTTS HAYKOBOTO CTYIEHs JoKTOopa (inocodii

Juceprariiss MICTUTh pe3yJbTaTH BJIACHUX JOCHTIDKEHb. BuKopucTaHHS i1eH,

PE3yJIbTaTIB 1 TEKCTIB 1HIIMX aBTOPIB MalOTh MMOCUJIAHHS Ha BIANOBIIHE IKEPEIIO

B. B. bypnoins

HayxkoBwuii kepiBuuk Jdanwibuenko FOpiii BponiciaBoBuy, TOKTOp IOPUIMYHUX HAYK,

JOLCHT

XapkiB — 2025



AHOTALISA

Bypoonvy B. B. 3actocyBaHHA 3axo0jiB 3a0e3neueHHs] O€3MeKd Yy KpUMIHATBHOMY
npoBakeHH1. — KBamidikaliiifHa HayKoBa Iparisd Ha IpaBax PyKOIIUCY.

JlucepTartiis Ha 3100y TTSI HAYKOBOTO CTYMEHS JOKTOpa (istocodii 3a CremiaTbHICTIO
081 «IIpaBo». — Hamionanpauii aepoxocMmiunuii yHiBepcuteT iM. M. €. JKyKkoBchKOro
«XapKiBChKUH aBlalliiHUN IHCTUTYT», XapkiB, 2025.

Juceprailis  MpUCBSYE€HA  KOMIUIEKCHOMY  JOCHI/DKEHHIO  KPUMIHAJIBHUX
NpoLeCyalbHUX MUTaHb Ta IPABOBOI OCHOBH 3aCTOCYBAaHHS 3aX0/1B 3a0€3M€UeHHS Oe3MeKH
y KpUMIHAJIbHOMY TTPOBAJIKECHHI.

VY3araJlbHEeHO Ta TMPOAHATI30BAaHO CTaH HAYKOBUX JIOCHIKEHb 3 TIUTaHb
3a0e3rneueHHs] OE3MEeKH YYACHHUKIB KPHUMIHAIBHOTO CYJIOUYMHCTBA. BUSABIEHO OCHOBHI
HampsMA HAYKOBUX JIOCHI/DKEHb 1 OKPECIEHO HaWOUIbII aKTyallbHl MpOoOJIeMU
JIOCITIJPKYBAHOTO TIPABOBOT'O 1HCTHUTYTY.

JlocmipkeHO TOHATTS  3a0e3ledyeHHs O€3MeKM YYaCHUKIB  KPUMIHAIBHOTO
CYJOYMHCTBA, HOrO CYTHICTh Ta 3HAYEHHS B CUCTEMI KPHMIHAIbHOI MNpPOLECYaIbHOI
nmisibHOCTI.  1le  TOHATTS pO3MIIANAEThCs  SK  CKJIaJoBa 4YacTHHA KPHUMIHAJIBLHOTO
MPOBAKEHHS 3a0e3MeuyBaIbHOTO XapakTepy. Oco0nMBy yBary mpuaijIeHO KOMITTIEKCHOMY
XapakTepy 3abesnedeHHs Oe3MeKH, sIKE BKJII0YAE €JIEMEHTH MPaBOBOTO, MPOLIECYATFHOTO,
OpraHizallifHO-TEXHIYHOTO XapaKTepy. 3ampoNOHOBAHO CTPYKTYPY IIbOTO eJeMEeHTa
KPUMIHAJILHOTO TPOBA/KEHHS: CYO €KTHUM CKJIaA, 3acoOu  3/1MCHEHHS, 00’ €KT
3a0e3neueHHs], AisUTbHICHA (TIpOIIeTypHa) 1 MpaBOBa CKJIA/I0BI, 8 TAKOXK METa 3aCTOCYBaHHSI.

Haronomeno, mo CyTHICTh Ta 3MICT 3a0e3ledyeHHs] Oe3MeKH YYaCHUKIB
KPUMIHAJIBHOTO CYJOYMHCTBa OOYMOBIIEHI BH3HaHHAM Ha piBHI KoHcTurtyiii Ykpainu
JIIOOUHMA Ta 1i Oe3MeKU SK HAWBHIIOI COLUAJBHOI IIHHOCTI, a TaKOXX IIOKJIAACHHSIM Ha
JiepaBy, OpraHd JEp>KaBHOI BIAJAM Ta iX MOCAJOBHX OCIO OOOB’SI3KY YTBEPIXKYBATH 1
3a0e3rneuyBary Mpasa Ta CBOOOIU JIOIMHH, 30KpeMa y YaCTHUHI 3a0e3MedeHHs 11 0e3MeKu y
cepi KpUMIHATBHOTO CYI0YHHCTBA.

[IpoaHainizoBaHO CHCTEMY JKEpEN KPUMIHAIBHOTO MPOLECYANbHOTO IpaBa, IIo

PETYIIOIOTh BIIHOCUHH 13 3a0€3Me4YeHHs 0€3MeKH YUaCHUKIB KPUMIHAIBHOTO CY/I0UMHCTBA.
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3a3HaueHo, 10 3aCTOCYBaHHS 3aXOJIB O€3MEKH i 4ac KPUMIHAIBHOTO MPOBAIKEHHS
BIIOYBA€TbCS 32 YMOBHM OOOB’A3KOBOIO HOPMATHBHOIO  3aKpIIUICHHS HOpPMaMU
KPUMIHAJIBHOTO TIPOLIECYaIbHOTO TIpaBa. 3aBIsSKU IbOMY 3a0€3MeUyeThCsl TMOBHOTA
pEryiroBaHHs IIMX BIJIHOCHH 1 YiTKICTh BU3HAYCHHS MPABOBOI MOBEIIHKU YYACHUKIB, 110
CTIpUSIE€ 3aXUCTY IXHIX MPaB, JKUTTSI, )KUTIIA, 37[0POB'S Ta MaifHA B1/T MPOTUIIPABHUX TOCSTAHb.
BimznaueHo, mo TpaBoBa OCHOBA 3aCTOCYBaHHsS 3axOfiB Oe3meku Oa3yeThCs Ha
KPUMIHAJILHOMY TPOLIECYaIbHOMY 3aKOHOJIABCTBI YKpPAiHU 3 IMIUIEMEHTAIIIEI0 TTOJIOKEHB
OCHOBHHUX MIXHAPOIHO-TIPABOBUX AKTIB 3 MpPaB JIOAWHHU. Y POOOTI JOCTIIKEHO 00 €KTH
3aXMCTy IiJ] 4Yac 3acTOCYBaHHS 3axOJiB O€3MeKH Ioa0 ocid, siki OepyTh ydacTb Yy
KPUMIHAJILHOMY CYJOYMHCTBI. 3pO0JI€HO BHUCHOBOK, IO TOHSTTS «00'€KT 3aXUCTy» B
MIPaBOBIH HAYII I HOPMATUBHUX aKTaX Ma€ €IMHE, Y3rO/PKEHE 3a 3MICTOM TPAKTyBaHHS.

OOrpyHTOBaHO, IO Y MeEXaxX KPHUMIHAJIBHOTO IMPOLIECYaJbHOrO TIpaBa 3
ypaxyBaHHSAM 3acaji TyMaHI3My Ta JIOJAWHOLIGHTPU3MY JI0 OO’€KTIB 3aXHCTy i 4ac
3a0e3rneueHHs 0e3MeKH HAICKUTh IMUPOKUAN CIICKTP SBHIIL, IO CIIPHUSIFOTh OXOPOHI TpaB Ta
3aKOHHHX 1HTEPECIB YYaCHUKIB MPOBAKEHHA. [10CTIIKEHO CUCTEMY YUaCHHKIB (Cy0’ €KTiB)
KPUMIHAJIBHOTO MPOBAHKEHHS 3 TOUKHU 30Dy iXHIX (PyHKIIH 070 3a0e3nedeHHs Oe3neKu.
3anpornoHoBaHo KiIacH(IKaIi0 TAKUX YYAaCHHUKIB, aKIIEHTYIOUM yBary Ha HEOOXiTHOCTI
HAJIS)KHOTO BU3HAYCHHS 1X TPOIIECYATbHOTO CTaTyCy B 3aKOHO/IABCTBI.

[IpoBeeHO MOPIBHSUIBHO-NPABOBUI aHami3 13 3apyOiKHOIO MPAKTUKOK 1
3aKOHOJABCTBOM. Po03po0JieHO Mpomo3uiii 1010 BHECEHHS 3MiH J0 YKPaiHCBKOTO
3aKOHOJJaBCTBA 3 METOI0 MOro TapMOHI3alli 3 MDKHApOAHWMM  CTaHAApTaMHU.
[IpoananizoBaHo mpolecyalbHUN MEXaHi3M peastizalii HOpM IHCTUTYTy 3a0e3NeueHHs
O€3MeKr YYaCHUKIB KPUMIHAIBHOTO TPOBA/DKEHHS Ta KOMIUIEKC 3aXO/diB Oe3reku y
KOHTEKCTI X IMPaKTHYHOTO 3aCTOCYBaHHS. BHSBICHO MNMpOTaJlMHM B 3aKOHOJABCTBI Ta
OKpECJICHO TIePCIIEKTHBHI HAMpsSMU HOTO ajamnTarii 10 MDKHAPOIHUX 1 €BPOMEHCHKHUX
CTaHJapTIB.

KirouoBi ciioBa: kpuminanvhe npoyecyanvhe npago, KpUMIHAIbHE NPOBAONCEHHS,
MINCHAPOOHI cmanoapmu, 00KA3U, YUACHUKU KPUMIHATbHO20 NPOBAONCEHHS, NOMEPNIIUL,

CBIO0K, NI003PIOBAHUL, eKcnepm, besnexka ocoou, 3axoou be3nexu, npasa i c6o600u THOOUHMU.



SUMMARY

Burdol V. V. Application of security measures in criminal proceedings. —
Qualification scientific work in the form of a manuscript.

Dissertation for the degree of Doctor of Philosophy in specialty 081 “Law”. —
National Aerospace University “Kharkiv Aviation Institute”, Kharkiv, 2025.

The dissertation is devoted to a comprehensive study of criminal procedural issues
and the legal basis for the application of security measures in criminal proceedings.

The state of scientific research on ensuring the security of participants in criminal
proceedings is summarized and analyzed. The main directions of scientific research are
identified and the most urgent problems of the studied legal institution are outlined.

The concept of ensuring the security of participants in criminal proceedings, its
essence and significance in the system of criminal procedural activity is studied. This
concept is considered as an integral part of criminal proceedings of a security nature.
Special attention is paid to the complex nature of ensuring security, which includes
elements of a legal, procedural, organizational and technical nature. The structure of this
element of criminal proceedings is proposed: subject composition, means of
implementation, object of security, activity (procedural) and legal components, as well as
the purpose of application.

It is emphasized that the essence and content of ensuring the security of participants
in criminal proceedings are determined by the recognition at the level of the Constitution
of Ukraine of a person and his security as the highest social value, as well as the imposition
on the state, state authorities and their officials of the obligation to affirm and ensure human
rights and freedoms, in particular in terms of ensuring his security in the field of criminal
proceedings.

The system of sources of criminal procedural law that regulate relations on ensuring
the security of participants in criminal proceedings is analyzed. It is noted that the
application of security measures during criminal proceedings is subject to mandatory
regulatory consolidation by the norms of criminal procedural law. This ensures the

completeness of regulation of these relations and the clarity of determining the legal
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behavior of participants, which contributes to the protection of their rights, life, housing,
health and property from unlawful encroachments.

It is noted that the legal basis for the application of security measures is based on
the criminal procedural legislation of Ukraine with the implementation of the provisions of
the main international legal acts on human rights. The work investigates the objects of
protection during the application of security measures against persons participating in
criminal proceedings. It is concluded that the concept of "object of protection" in legal
science and regulatory acts has a single, consistent interpretation in content.

It is substantiated that within the framework of criminal procedural law, taking into
account the principles of humanism and anthropocentrism, objects of protection during
security include a wide range of phenomena that contribute to the protection of the rights
and legitimate interests of participants in the proceedings.

The system of participants (subjects) of criminal proceedings is investigated from
the point of view of their functions in ensuring security. A classification of such participants
1s proposed, focusing on the need to properly define their procedural status in the
legislation.

A comparative legal analysis with foreign practice and legislation is conducted.
Proposals for amendments to Ukrainian legislation are developed in order to harmonize it
with international standards.

The procedural mechanism for implementing the norms of the institute of ensuring
the safety of participants in criminal proceedings and the set of security measures in the
context of their practical application are analyzed. Gaps in the legislation are identified and
promising directions for its adaptation to international and European standards are outlined.

Keywords: criminal procedural law, criminal proceedings, international
standards, evidence, participants in criminal proceedings, victim, witness, suspect, expert,

personal safety, security measures, human rights and freedoms.
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BCTYII

OOrpyHryBanHss BUOOpPY Temu JociimkenHs. Koncruryuis Ykpainu y cT. 3
MIPOTOJIOCHJIA JTFOUHY, 11 )KUTTS 1 3I0POB'S, YECTh 1 TIHICTh, HEIOTOPKAHHICTH 1 O€3MeKy
HAWBUIIOO COIIAJTLHOIO IIIHHICTIO, & YTBEPKEHHS 1 3a0€3MeUEeHHS MPpaB 1 CBOOO T JIFOTUHA
BU3HAJIA TOJIOBHUM OOOB'SI3KOM JiepkaBu. Lle monokeHHs MOBHOIO MIpOIO CTOCY€EThCS 1
chepr KpPUMIHAJIBHOTO CYJOYMHCTBA, WO TOKIAJa€ HAa OpraHd JOCYJO0BOIO
pO3CTiAyBaHHs, OpraHu MPOKypaTypy Ta Cy/l, iX MOCa0BUX 0C10 3aBJaHHS 3 YTBEPKCHHS
13a0€3MeUeHHs, OXOPOHH MpaB, CBOOO]I Ta 3aKOHHUX 1HTEPECIB YYACHUKIB KPUMIHATIHHOTO
IPOBA/IKEHHS.

Peanizanis 1nporo 3aBaaHHS BiJOYBA€TbCA 3aBASKA HOPMATHUBHO-IIPABOBOMY
PEryJIIOBaHHIO KPUMIHAIBHOTO MPOBA/XKEHHSI, 3aCHOBAHOMY Ha IOJOXEHHSIX OCHOBHHMX
MIKXHApOAHO-IIPABOBUX aKTIB 3 IpaB JIIOJAWHM, BIAMNOBIIHUX 3acaaX KPUMIHAIBHOIO
NPOBA/KEHHS, YBEIEHHUX y 3MICT KPUMIHAJIBHOI MPOLECYabHOI  JISJIbHOCTI
npolecyalbHUX rapanTii Tomo. Bcee 1ne ¢Qopmye neranbHO BperyiabOBaHUM Ta
HOPMAaTUBHO BU3HAYEHUUN MPOLECYaTbHUN MOPANOK 3IIMCHEHHS TaKoi JISIBHOCTI, IO
CTBOPIOE TIEPEAYMOBH SIK JUIS peaiizalii mij] yac [bOro MPOBa/PKEHHSI BIIMOBIIHUX HOTO
3aBJlaHb, TaK 1 3a0€3MeUeHHs pealizalii y HboMy nosioxeHs cT. 3 Konctutyuii Ykpainu.

OpHuM 13 IIpaB YYaCHUKIB KPUMIHAJILHOTO MPOBAKEHHS, TAPAHTIEIO 1HIIUX IXHIX
mpaB Ta CBOOOJ € 3/IMCHEHHS MPAaBOOXOPOHHUMH OpTraHaMu IMPaBOBHX, OpraHi3alliiHO-
TEXHIYHHX Ta IHIINX 3aXOIB, CIIPSIMOBAHUX HA 3aXUCT JKUTTS, KUTIIA, 3I0POB'S Ta MaifHa
X OcCi0 BiJl MPOTUMPABHHUX TOCATaHb. HopMmu, SKi perJamMeHTyIoTh II0 JiSUTHHICTD,
YTBOPIOIOTh 1IHCTUTYT KPUMIHAIBHOTO MPOIECYaTBLHOTO MpaBa — IHCTUTYT 3a0€3MEUYCHHS
Gesnekn ocib, AKi GepyThb ydacThb y KPMMiHAIBHOMY CyJOYMHCTBi. Moro Merow e
CTBOPEHHSI HEOOXITHMX YMOB JUIS HAJIKHOTO BIIMPABICHHS MPaBOCYIs. Y I[bOMY
KOHTEKCT1 HAYKOBH 1IHTE€pEC Ta MPAKTUYHE 3HAYEHHS CTAHOBJISITH MUTAHHS 3MICTY, (hopM
Ta CHoco0iB, a TaKoXX OCOOJMBOCTEH peaizaiii B KPUMIHAIBHOMY MPOBAIKEHHI
YIOBHOBKEHUMHU JICP)KaBHUMH OpTraHaMu, iX TOCaJOBUMHU ocobaMu il 13 3a0e3neYeHHS

Oe3reku oci0, siKi 0epyTh y4acTh Y KpUMIHAJILHOMY CYJIOUMHCTRI.



JlocnipkeHHsT MPaBOBOI OCHOBU IIOTO 1HCTUTYTY, CHEHU(IKK PErIaMeHTOBaHOI
HUM JISJIBHOCTI 13 3a0e3medeHHs1 Oe3neku ociO, ki 0epyTh y4acTh y KpUMiHAJIBHOMY
CYJAOYHMHCTBI, @ TaKOX OCOOJIMBOCTEN 3aCTOCYBaHHS BIJIMOBIIHUX 3aXOJlIB € MPEAMETOM
npailb HaykoBIiB 1 mpakTukiB (M.IO. Azapos, B.M. Auapymyk, O.B. bapnaneka, I'.1.
['mo6enko, 1.B. I'mostok, O.B 'orycs, O.B. I'op6ados, O.O. ['punskis, O.1. Jlyoenxko, B.C.
3enenenbkuii, .M. Kaumap, H.C. Kapnos, B.B. Kacsko, O.0. Kmets, M.I. KonerTiok,
FO.M. Kpamapenko, O./l. Koroa, B.H. Kypkin, €.J1. Jlyk'snuukos, A.O. Jlsam, B.L
Mapwunis, M.B. Ho3npenko, T.1. [1anaciok, A.M. Opnean, M.JI. [Taceunuk, C.M. [lamkos,
H.B. Ilenunenko, I.B. [Terpimak, O.O. Ilono6nuit, O.1. Pomiis, A.B. Ceinnunbkuii, I1.B.
Cepeopsacekuii, FO.I1. Crenanona, B.K. Illkapyma, M.B. Tumuans, B.M. Teprumnuk,
O.J. Uluno Ta 1H.), ONpalbOBaHO Ta BHUAAHO HAYKOBO-METOJWYHI pPEKOMEHAAIli 3
o3HaueHoi mpoonemaruku (B.1. bospos, B.B. bypnaka, C.B I'aiiny, ['.K. Tetepsthuk, B.€.
Tapacenko, M.C. Iyukipigze Tta iH.). OnmHak, sK 3acBiquye MPOBEJACHUN aHAII3
HOPMAaTUBHO-TIPAaBOBUX aKTIB y Il cdepi, 30KpemMa MIDKHAPOJHUX, a TAKOXK
IIPaBO3aCTOCOBHOI MPAKTUKHU, JOCIIIKYBAaHUN IHCTUTYT KPUMIHAIBHOTO MPOLIECYaTbHOTO
npaBa Ta perjaMEeHTOBAaHA HUM JISJIBHICTH 13 3aCTOCYBaHHS 3aXOJiB 3a0e3MeUeHHS
oe3nekn oci0, sKi OepyThb ydacTh y KpPUMIHAJIBHOMY CYJOUYMHCTBI, MOTPEOYIOTh
YIOCKOHAJIEHHS, a HOpMaTUBHA OCHOBA — OHOBJIEHHs1. Harpukian, iCHyI0Th EBH1 KOJ131i
MK TOJIO)KEHHAMHA KpHMIHATIBHOrO NPOLECYalbHOrO0 KOAEKCY YKpaiHM Ta 3aKOHY
Vkpainun «IIpo 3abesmneueHHs Oe3meku ociO, Akl OepyTh y4acThb y KPUMIHAILHOMY
CYJIOUYMHCTBI», 1110 TOTPeOYIOTh BUPIIIEHHS. BaxIJIMBO BpaxyBaTu Cy4acH1 HallpaltOBaHHS
y Tay31 KpUMIHAJIBHOTO MPOIIECY, a TAKOK MIKHAPOJIHI CTAaHAAPTH Ta MPAKTHUKH 3 IIHOTO
NUTaHHA. Y CBOiM CyKyITHOCTI HaBeIeHE CBIAUYUTH PO HEOOX1THICTh MMOAAJIBILIOT PO3POOKHU
3a3HAUEHOI HAyKOBOi MpOOJEMH Ta aKTyaldbHICTh OOpaHOi TEMHU JHUCEPTALIMHOIO
JTOCITKCHHSL...

3’830k po00TM 3 HAYKOBHMH MpOrpamMamMi, IUIAHAMH, TeMamMu. Tema
JOCHKeHHs Bianosinae: HaroHaneHii crpaterii y cdepl npas JIIOJUHU, 3aTBEPAKEHIN
Vkazom Ilpesunenta Ykpainu Big 24.03.2021 poky Ne 119/2021, Crparerii po3BHTKY
CUCTEMHU MPABOCYJISI Ta KOHCTUTYIIMHOTO cygounHcTBa Ha 2021-2023 pp., 3aTBEpKEHIM

VYkazom IIpesunenta Ykpainu Big 11.06.2021 poxy Ne231/2021; OcHOBHUM HayKOBUM
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HarpsiMaM Ta HaMBaXJIMBIIIUM MpodjieMaM (PyHIaMEHTAIbHUX JOCHIKEHb Y Taly3i
MPUPOTHUYMX, TEXHIYHUX, CYCIIUIBHUX 1 TyMaHITapHUX HayK HarioHalibHOT akajiemii Hayk
VYxkpainu Ha 2019-2023 poxu, 3aTBepmKeHUM TocTaHOBOrO IIpesmmii HamionambHO1
akazemii Hayk Ykpainu Big 30.01.2019 poky (m.m. 3.4.2.2., 3.4.2.7.); Ctpaterii po3BUTKY
HarionanbHoi akagemii mpaBoBuX Hayk YkpaiHu Ha 2021-2025 poku 3aTBEpIKEeHO
noctaHoBolo 3araibHux 300piB HAIIpH VYkpainu Big 26.03.2021 p. Ne 12-21 (m.m. 1.1,
1.2.,1.15).

Tema aucepraritHOro AOCHIHKEHHS 3aTBep/pkeHa Buenoro pagoro HamionansHoro
aepokocMmiyHoro yHiBepcurery iM. M. €. JKykoBcbkoro «XapKiBCbKUM aBlallliHUN
1HCTUTYT» 1poToKo Ne 4 Bi 24 nuctomana 2021 poky (31 3miHamu npoTokoa Ne 5 Bing 25
rpyass 2024 poky).

Mera i 3apau4i gocaigxeHnsi. MeToro JOCTIKEHHS € BUCBITJICHHS TEOPETUYHHX 1
MPAKTUYHUX TPOOJIEM peai3allii MpoLecyaqTbHOro NopsAaKy 3a0e3reyeHHs Oe3neKu ocio,
K1 OepyTh y4acTh y KPUMIHAJIbHOMY ITPOBA/KEHHI, a TAKOX PO3POOJICHHS MPOIO3ULIN
IIOA0 YJIOCKOHAJIEHHS KPUMIHAJIBHOTO IMPOLECYaTbHOTO 3aKOHOJABCTBA 1 MPAKTUYHUX
PEKOMEH /1Al JIsl HOTo 3aCTOCYBaHHS B 111K cdepi.

Jist HoCsITHEHHS 3a3HaY€HOi METH MTOCTaBJICHO TaKi HAyKOBI 3aBIAHHSL:

- 3MIMCHUTH aHaji3 CTaHy HAyKOBUX JOCHIKEHb MPOOJIeMaTUKU 3a0e3MeueHHs
0€3MeKr YYaCHUKIB KPUMIHAIBHOIO CY/IOUUHCTBA;

- PO3KPUTHU 3MICT MOHSTTS, CYTHICTh Ta 3HAYCHHSI 3a0€311eUeHHs O€3MeKN YYaCHHUKIB
KPUMIHAJIBHOTO CY/IOYMHCTBA;

- HaJaTH XapaKTePUCTUKY HOPMATUBHO-IPABOBUX AKTIB, SIK1 PETYIIIOIOThH MOPSIIOK
3aCTOCOBYBAHHS 3aX0/11B 3a0€3MeUeHHs O€3MEeKH yYaCHUKIB KpUMIHAJILHOTO CYI0UUHCTBA;

- BCTAHOBUTH Ta HAJIaTH OIMC 00’ €KTIB 3aXUCTY I1]1 yac 3abe3nedeHHs Oe3neKu ocio,
K1 OepyTh y4acThb y KPUMIHAIBHOMY CYJAOYHHCTBI;

- 3’ICyBaTH CUCTEMY CYO’ €KTIB KPUMIHAIbHHUX MPOLIECYAIbHUX MPABOBIAHOCUH 3
3a0e3neyeHHs 0e3MeKN YYaCHUKIB KPUMIHAIBHOTO TPOBAJKEHHSI,

- OXapaKTepu3yBaTu IpoliecyajibHa opMa Ta eTanu NpoBaKEHHS 3 3aCTOCYBaHHS
(ckacyBaHHs) 3aX0/1iB 3a0e3neueHHs O6e3neku oci0, K1 0epyTh y4acTh Y KpUMIHATBHOMY

CYJOYNHCTBI;

11



- y3araJbHUTH 3apyO1’KHUMN TOCB1JI 1 MDKHAPOIHI CTaHIapTH 3a0e3neueHHs Oe3MeKu
YYaCHUKIB KPUMIHAJIBHOTO CYJOUYMHCTBA Ta MOXKJIMBICTh 3aCTOCYBaHHS iX B YKpaiHi;

- OIpAIIOBaTH IUISIXU YAOCKOHAJICHHS 1HCTUTYTY 3a0e3neueHHs 6e3neku ocio, sKi
OepyTh y4acTh y KpUMIHAIBHOMY ITPOBA/KCHHI.

06 ’exkmom docniddicenHss BACTYNAIOTh KPUMIHAIBHI MPOLIECyaibHI BITHOCHHH, SIKI
BUHUKAIOTh, 3MIHIOIOTHCS Ta MPUIUHAIOTHCS Y 3B 3Ky 13 peaii3alli€io yIOBHOBaKEHUM
JIep>)KaBHUMU OpraHamMH Ta iX MOCAJOBUMHU O0COO0aMH 3aXOiB 3a0e3leueHHsIM Oe3IeKu
0ci0, Kl 6epyTh y4acThb y KpUMIHAIBHOMY MPOBAJIKECHHI.

IIpeomemom OocnidxcenHs € TPONLECYaTbHUN MOPSAOK 3aCTOCYBAHHS 3aXOJiB
3a0e3reyeHHs 0e3MeKH Y KPUMIHAIBHOMY MTPOBAJKEHHI.

Metoau aociaigxeHHsi. MeTOI0NOTIYHY OCHOBY JIUCEPTAIIHHOTO AOCIiIKCHHS
CTAaHOBUTh KOMIUIEKC 3arajlbHOHAyKOBUX 1 CHEI[aJIbHUX METOJIB JOCIII>KEHHSI.
Oianekmuunuti — i1 (OpPMYBaHHS HAYKOBHX MIAXOAIB JI0 BHUBYEHHS 1HCTUTYTY
3a0e3neueHHs 0e3MeKu 0COOU, PO3KPUTTS 0COOJIMBOCTENH HOTO B3a€EMO3B’SI3KY 3 IHIIIUMHU
SBUILIAMU KPUMIHAJILHOTO TIpotiecy (po3aim 1-3); icmopuko-npasosuti — i1t BACBITIICHHS
CTaHy HayKOBUX JOCIIP)KEHb MUTaHHS 3a0e3neueHHs 0e3neku oci0, aKi 0epyTh y4acTh y
KpUMIHAIBHOMY MPOBA/KEHH1, a TAKOXX T€HE3y MPABOBOI JYMKH 3 IIMX MUTAHb (TILAPO3ILT
1.1.); Meromu soecixu (aHami3, CHUHTE3, IHAYKIS, MEAYKIsA) — TPU JOCHIIKECHHI
HOPMAaTUBHUX aKTIB 1 CTATUCTUYHUX MarepiajiiB, BCTAHOBJICHI ¥ cucTeMaTH3allii BHUIIB
3axo0/iB 3a0e3mneueHHs, Cy0’€KTiB 3a0e3nedyeHHsi Oe3neku oci0, sKi OepyTh y4acTb y
KPUMIHAJIBHOMY TpPOBa/uKeHH1 (po3aum 1-3); doemamuunuii — 10As1 AOCHIIKEHHS Ta
YIOCKOHAJICHHS TMOHSATIHHOTO amapaTy JOCIIKSHHS, TIyMauyeHHs 3MICTY OKPEMHUX HOPM
KPUMIHAIBHOTO TPOIECYaTbHOTO Ta KPUMIHAJIBHOTO 3aKOoHOJaBcTBa (po3aium 1-3);
Gopmanvro-no2iunuti — sl GOPMYITIOBAHHS Ta PO3KPHUTTS 3MICTy TMOHSTTS, MPaBOBOI
NPUPOAU Ta OCOOJMBOCTEH pearizailii IOPUIAAYHUX HOPM, SKI BHU3HAYAIOTh IMUTAHHS
3a0e3neyeHHss Oe3neku ocid, sKi OepyTh y4yacThb y KpHUMIHAJIBHOMY MPOBAIKEHHI,
(dhopMyTIOBaHHIO BUCHOBKIB Ta Mpono3utlii (po3au 1-3); cucmemno-cmpykmypruii — 11sl
BU3HAYCHHS CKJIaJy MPaBOBOi OCHOBH 3a0e3neueHHs 0e3neku ocio, siki OepyTh ydacTb y
KpUMIHAJIBHOMY TIPOBA/DKEHHI, KOja Cy0’€KTIB peaiizalii Takoro 3a0e3leueHHs Ta

HampsMiB, etamiB 1 GopMm ix mismbHOCTI (po3numu 1-3); cmamucmuununi — nans
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y3arajibHeHHs! CTATUCTUYHMX JIaHWX BUBYEHHS Ta MPABO3aCTOCOBHOI MPAKTUKU (pO3ALIH
1-3); coyionociunuti — 1151 BIZOOPY eMITIpUYHOTO MaTepiany (po3aiau 2, 3).

Teopernuny 6a3y AucepTallii CTaHOBISATH HAYKOBI Mpalll BYUCHHUX 3 TEOPii JepKaBH
Ta TpaBa, y raigy3l KpUMIHAJIBHOTO MPOIECY, KPUMIHATICTUKH, KPUMIHAJILHOTO TIpaBa, a
TaKOX 1HIIUX TaTy3ed IOpUANIHOT HAYKH.

HopmatuBHy Ta iHGoOpMarliiiHy ocHOBY poOoTu ctaHOBUTH KoHCcTUTYLIIS YKpaiHwy,
3akoHM YKpaiHu, MDKHapoOAHI J0roBopd, KpuMmiHaTbHUN mMpolecyalbHUM KOJEKC
VYkpaiHu, 1HIII HOPMATHUBHO-TIPABOBI aKTH, PIMIEHHS HAIlOHAIBHUX CYAIB Ta
€BpOIEHCHKOTO CyTy 3 IPAB JIOAUHU.

Emnipuuny 6a3y IOCHIKEHHS! CTAHOBJISATh PE3YJIbTAaTH y3arajdbHEHHS CIII40i Ta
CYIOBOi TpPAaKTHKH, cTaTUcTUuHl AaHi Odgicy ['eHepambHOro mnpokKypopa; 3BEICHHS
pe3ysbTaTiB  ONMUTYBAaHHS MPAKTUYHUX TPAIIBHUKIB, AaHAIITAYHI Marepiajid Ta
y3arajibHEHHSI.

HaykoBa HOBH3HA oO/iep:KaHHX pe3yJbTATIB MOJATa€ B TOMY, IO B POOOTI
3MIIACHEHO CpoOy MO-HOBOMY HaBeCTH OayeHHS Ta 3allPONOHYBATH IIJISXH BUPIIMICHHS
HU3KM TEOPETUYHMX 1 MPAKTUYHUX NpodsieM pearizalli NOpouecyaJbHOro MOPSIKY
3a0e3rneyeHHs 0e3Meku ocio, K1 OepyTh y4acTh Y KpUMIHATLHOMY MPOBakeHHI. OCHOBHI
TIOJIOXKEHHSI, SIKi CKJIaJal0Th HOBU3HY JOCHIKEHHS, TIOJISITal0Th B TOMY, II1O:

enepuie:

- JOBEIEHO, IO 3a0e3ledeHHs Oe3lneku OcoOM Ciliji BBa)KaTH CaMOCTIMHUM
3aBJaHHSM KPUMIHAJILHOTO MPOBAKEHHSI, 1[0 € CITOCOO0M pealtizallii KOHCTUTYIIITHOTO
MOJIOXKEHHS, 3TIIHO 3 SKUM JIIOJWHA, 11 JKUTTS 1 370pOB'S, YECTh 1 TIIHICTB,
HEJIOTOPKAHHICTH 1 0€31eKa BU3HAIOTHCS B YKpaiHi HAaWBHIIOIO COIIaIbHOO IIIHHICTIO.

- O0OrpyHTOBaHO, 10 3a0e3nedyeHHs Oe3NeKd YYaCHUKIB KpPUMIHAJIBHOTO
MIPOBAKEHHS € OKPEMHUM 1HCTUTYTOM KPUMIHAJIBHOTO CYJOUYMHCTBA 3a0€3MeuyBaIbHOTO
XapakTepy, SKUM peani3yerbcs IMiJl 4Yac KPUMIHAJIBHOTO MPOBAIKEHHA Y (opMi
MpolIeCyaIbHOI AISTIBHOCTI, BIH OXOILTIOE: CYO’ €KTHUH CKJIaJl, 3aCO0U 3A1MCHEHHS, 00 €KTH
3aXUCTY, MPOIIEAYPY 3aCTOCYBAHHS 3aC00IB 3aXUCTY, TPABOBY OCHOBY Ta METY peasti3ailii.

- 0XapaKTepU30BaHO KPHUMIHAJIBbHY MPOLECYAIbHY iSJIBHICTh 13 3aCTOCYBAHHS

3ax0/1iB 3a0e3neueHHs 6e3neKu oci0, K1 OepyTh y4acTh Y KPUMIHAILHOMY MIPOBAKEHHI,
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SK TaKy, 110 MAa€ O3HAKU BIJIHOCHO BIJOKPEMJICHOTO 3a0€3MeuyBaJbHOIO MPOBAIKEHHS
3aXUCHOI CIIPSIMOBAHOCTI, IKE TOBUHHO OTPUMATH MPOIECyaTbHY POpPMY B MEXKaX pO3LTY
II «3axonu 3a6e3neueHHs kpumiHanpHOTO TpoBaKeHHs» KIIK Ykpainu.

VOOCKOHANEHO:

- 00’ekTH 3axMCTy Mif Yac 3abe3meueHHs Oe3meku ocib, siki OepyTh ydacTb y
KpUMIHATBPHOMY TIPOBAIKEHHI: KHUTTSI, 370POB's, )KUTIO, MAWHO, Y€CTh, T1THICTh Ta 1HIIT
0COOMCTI HEMalHOBI Ta MaWHOBI IpaBa Ta IHTEPECH MHUX OCI0, a TaKOXK HaJCKHE
3MIACHEHHS! HaJaHUX YYaCHHKAM KPHUMIHAJIBHOTO TIPOBA/PKCHHS TpaB 1 BUKOHAHHS
MOKJIaJICHUX HAa HUX 3aKOHOM O0OB’S3KiB;

- TOHATTS CYO’€KTM KPUMIHAJIBHUX TPOIECYaTbHUX TPABOBITHOCHH 13
3a0e3neueHHs] O€3MEeKH YYaCHUKIB KPUMIHAJIBLHOTO MPOBA/KEHHS, J0 SKUX BIJHECEHO
Jiep>KaBHI OpraHu, X M0cajoBi 0co0H, (Hi3UUHI 1 FOPUIUYHI 0COOH, TIPOIECYaTbHUI CTaTyC
SKUX BU3HAUYEHO 3aKOHOM, 1110 peaji3yloTh CBOI MpaBa i 000B’SI3KM Y 3/11MICHEHHI 3aXO0/I1B,
CHpPSMOBAaHUX HAa 3aXMCT >KHUTTA, JKUTJA, 3[0POB'S Ta MailHa OcCi0 BiJ MPOTHIPABHUX
MOCSITaHb 3 METOI CTBOPEHHSI HEOOXIIHUX YMOB JUISI HAJICKHOTO BIIpPaBICHHS
IPaBOCYIJIS;

- TOHATTA 3a0e3nedeHHs Oe3MeKH yYaCHUKIB KPUMIHAIBHOTO CYJAOYMHCTBA SIK
JISJIBHICTh YIIOBHOBAKEHUX 3aKOHOM JIepKaBHUX OpraHiB, COpsSMOBaHA Ha peani3alliio
KOMILIEKCY MPAaBOBUX, MPOIIECYaATLHUX, OpraHi3alliiHuX, TEXHIYHUX Ta IHIIWX 3aXO0/1B JJIs
3aXHCTY KUTTS, 37I0POB'S, ’KUTJIA, MaliHa, Ye€CTi, T1IIHOCTI Ta 1HIIKX IIpaB 1 cBo001 0ci0 Bif
NPOTUIIPABHUX TOCATaHb, OOYMOBJIEHHUX (AaKTOM iX yd4acTi y KpPUMIHAJIbHOMY
MPOBAKEHHI, 3 METOI CTBOPEHHS HEOOXIMHUX yYMOB JJisi OXOPOHHU MpaB, CBOOOJ Ta
3aKOHHHUX IHTEPECIB YUYACHUKIB KPUMIHAIILHOTO MIPOBAKEHHSI Ta CTBOPEHHS HEOOX1THIX
YMOB JUISl HAJISKHOTO 3/IIHCHEHHS TIPaBOCYIIIS;

- TOHATTS OE3MEeKH YYAaCHUKIB KPUMIHAIBHOTO TPOBA/DKCHHS, SKUM € CTaH
G13u4HOI, TTPaBOBOI, MAMHOBOI, COIIAJIBHOI Ta TMCUXOJOTIYHOI 3aXMIIEHOCTI OCi0, 10
OepyTh y4acTb y KpUMIHAIBHOMY MPOBAPKEHHI, 32 SKOTO IM HE 3arpOXylOTh peajbHl YU
MOTEHIIIMHI HEOE3EeKH, 3aB/ISIKM CBOEUACHOMY BUSIBJIICHHIO, 3aTI00ITAaHHIO Ta HEUTpai3arlii
TaKUX 3arpo3 3 00Ky YIIOBHOBaKEHHX 3aKOHOM JIEP>KaBHUX OPIaHiB;

oicmanu nooaAIbLUO20 PO3GUMKY:
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- CHUCTeMa 3aXHUCTYy YYaCHMKIB KPUMIHAJIILHOTO MPOBAKEHHS, 1110 MA€ BKIHOYATH
opranizaiiitne, iH@opmMariiiine, ¢iHaHCOBe, MaTepiajibHEe Ta 1HINI BUJW 3a0€3MCUCHHS,
dbopMyBaHHS CIEMiaATFHUX MAPO3IALUTIB, TMOKIMKAHUX peali3yBaTH 3axoau Oe3MeKwu;
(GYHKIIIOHYBaHHSI COIIaIbHO-TIPABOBOIO MEXaHI3MY 3aXHCTy YYaCHHMKIB KPUMIHAJIBHOTO
MIPOBAKCHHS; CTBOPCHHS CHEMiaTbHUX (OHMIB IS HAJaHHS JOMOMOTH KEPTBaM,
M1/TAaHAM TIPOTUTIPABHOMY BILTHUBY TOIIIO;

- TIOJIOXKEHHS, 3T1JIHO 3 SIKUM 3aKpiruieHuit B ¢T. 3 Konctutyiii Ykpainu npiopurer
YTBEp/UKCHHS Ta 3a0e3MeYeHHs TpaB 1 CBOOO JIFOAWHU, ii JKATTS 1 3A0POB's, YeCTi 1
T1IHOCT1, HEJIOTOPKAHHOCTI 1 Oe3MeKu, nependadae HalJICHHS] yYaCHUKA KPUMIHAIBHOTO
MPOBAKEHHs (CBIJIKa, MOTEPHUIOTO, IMiJ03PIOBAHOrO, CIEIlalicTa, eKClepTa TOIIO)
IIPaBOM Ha Oe3IeKy, peali3yeThCsl y KpUMIHAIBHOMY ITpoLiect Y popMi 000B'sI3KY JepKaBU
Ta 3a0e3MeuyeTbCs 3aB/SKH JISUIBHOCTI YIOBHOBAXEHUX JIEPKaBHUX OpraHiB Ha ycCiX
cTaaisax Ta GopmMax KpUMIHAIBHOTO MPOBAIKEHHS;

- apryMeHTH Ha KOPHWCTh TMO3UIlI MO0 BHU3HAHHS 3aCTOCYBaHHS 3aXOJiB
3a0e3neyeHHss Oe3neku ocid, sKi OepyTh y4acTh y KPHUMIHAJIBHOMY MPOBAKEHHI,
CaMOCTIMHUM PI3HOBUAOM KPUMIHAJIBHUX MPOLIECYAIbHUX IFapaHTIi IPpaB Ta cBO0O1 0COOU
y KpUMIHAJILHOMY TIPOIIECi;

- MPONO3HUIIii 3 yIOCKOHaNIeHHs 3akoHy Ykpainu «[Ipo 3abe3neueHHs 6e3neku ocio,
Kl OepyTh yd4acTb y KpUMIHAJbHOMY CYAOYMHCTBI» Ta HOpM KpuMiHambHOTO
IpOoIeCyalIbHOTO KOAEKCY YKpaiHu.

IIpakTH4yHe 3HAYEHHS OJI€PKAHUX Pe3yJIbTaTIB MOJISTaE B TOMY, [0 BUKJIA/ICH] B
JUcepTallli BACHOBKH Ta MPOMO3UIIT MOXKYTh OyTH BUKOPHUCTaHI Y:

- HAyKOBO-JIOCTIJHIA JISUTBHOCTI — N7  TOAAJBINOTO  OMpAaIfoBaHHS Ta
BIOCKOHAJICHHS HAyKOBO-TEOPETUYHUX THTaHb CYTHOCTI, 3MICTy Ta MPOILECyaTbHOTO
nopsAKY 3a0e3nedeHHs 0e3neku ocio, aki 6epyTh y4acTh y KpUMIHAILHOMY IIPOBAIKEHHI;

- MPaBOTBOPUIN IISUIBHOCTI — MPHU YIOCKOHAJIEHHI OKPEMHUX TMOJ0KEHb YMHHOTO
KPUMIHAJIBHOTO MPOLIECYalIbHOIO 3aKOHOJABCTBA, MOB'SI3aHUX 3 peallizalli€ro 0co00ro
nmpaBa Ha 3a0e3meueHHs OE3MeKH Ta MPOIECYATbHOTO TOPSAAKY MOro peaisarii mpu

3aCTOCYBaHHI 3aX0/IiB 3a0e3neueHHs Oe3neKku 0cio;
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- IPaBO3aCTOCOBHIN JISITBHOCTI — 3 METOIO IIJIBUILICHHS €(DEKTUBHOCTI JISUTBHOCTI
CYIJIIB, CIIYMX, IPOKYPOPIB JII3HABa4iB MPY BUPIIIEHHI MTUTaHb 3a0e3MeueHHs Oe3MeKu
0ci0, AKi OepyTh y4acTh y KpUMIHAIBHOMY MPOBAKEHHI;

- OCBITHBOMY TIPOIIECI — IPH MIArOTOBIIl HaBYAJIbHUX, METOJWYHUX MaTepialiB,
nporpam 3 HaBYAJbHUX IUCIHIUIIH, Tepea0adyeHnX OCBITHIMH MPOTrpaMaMH IiJrOTOBKH
3100yBaviB BUIO1 OCcBiTH 3a crierianbHicTio 081 «IIpaBo», a Takoxk po3poOKH MaTepiaiB
JUIS  TIJABMINEHHS KBanmiikaiii di3HaBaviB, CHIYUX, IPOKYpPOPIB, CYAJiB (aKT
BIIPOBa KeHHsT HarfioHamsHOTO aepokocMidHOTO yHiBepcuteTy iM. M.E. XKykoBChKOTO
«XapKkiBChbKuH aBlariiitHuil iHCTUTYT» Big 12 Gepesns 2025 poky).

OcobucTnii BHecok 3100yBauva. JlucepraiiiiHe JOCTIKEHHS MIATOTOBICHO
aBTOPOM CaMOCTIMHO, BCl BHUKJIQJCHI HAyKOBI IMOJIOKEHHS, SIKI BUHOCATHCS Ha 3aXUCT,
po3polIieHl HUM ocoOucTo. Y nucepTailii HayKoBi 1/1€1 Ta po3poOKU 1HIIMX aBTOPIB HE
BUKOPHUCTOBYBAJIHCS.

Anpobanis martepianiB quceprauii. OCHOBHI MOJOXEHHS, BACHOBKH, ITPOTIO3HUIII1,
chopMyIbOBaHI aBTOPOM B JIOCHIDKEHHI, ONPUJIIONHEHO Ha BCEYKPAiHCHKUX Ta
MIDKXHAPOIHUX HAyKOBO-IPAKTUYHUX KOH(EpEeHIisX, 30KpeMa: TeopeTHuHl NHUTaHHSA
IOPUCTIPYACHIIIT 1 TpoOJeMu npaBo3acTocyBaHHs: BUKIMKK XX cTomitts (XapkiB, 7 4eps.
2024 p.); Ilepiog TpancopMaliitHUX NPOIECIB B CBITOBIM HAyIll: 3aJa4l Ta BUKIUKU (M.
XmenbHullbkuid, 12 aumns, 2024 p.); IIpoGmemu Ta mepcrneKkTUBH peaiizaiii Ta
BIIPOBAHKCHHS MIKIUCITUTUTIHAPHUX HAYKOBUX JOCITHEHb (M. MukonaiB, 19 mumas 2024
p.), [IpaBoBa nOKTpHHA, TPABOYTBOPEHHS Ta MPABO3aCTOCYBaHHS: MPOOJIEMH 3B’S3KYy Ta
nusixu po3Butky (Xapki, 10 rpya. 2024 p.), AKTyanbHI JOCHIKCHHS MPABOBOi Ta
icropuunoi Hayku (12 Gepesns 2025 p.).

IMy6uaikamii. OCHOBHI MOJIOYKEHHS JUCEPTALITHOTO TOCHIIPKEHHS, HOr0 BUCHOBKH
Ta MPOMNO3HIIi, BIIOOpa)KeH1 y I’ATH HAYKOBUX TMpalsiX, OMyOJIKOBaHUX Y HAyKOBHUX
BUJAHHAX YKpainu, BkioueHux MOH Ykpainu 1o nepeniky HayKoBHX (DaxoBUX BHUJIaHb
13 IOpUAMYHUX HAYK, a TAKOXK 1T’ ATH Te3aX HAYKOBUX JIOTIOBIJICH.

CTpykrypa Ta o0csir qucepranii BU3HAYCHI MOCTABJICHOI0 METOIO 1 3aBIAHHIMHU
nociipKeHHs. JlucepTariiiine qOCHIKEHHS CKIaae€ThCs 3 aHOTallli, MepeIiky YMOBHUX

NO3HA4YEeHb, 3MICTY, BCTYILY, TPHOX PO3ILIIB, IO MICTITh BICIM MiJPO3/iIiB, BUCHOBKIB,
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CIIMCKY BUKOPUCTAHUX JpKepen (246 HaliMeHyBaHb) Ta JO0JATKIB. 3arajibHUN 00CsT
JUcepTallii CTaHOBUTH 257 CTOPIHKU, 3 HUX OCHOBHUM TEKCT — 215 CTOpiHKa, CIIMCOK

BUKOPUCTaHMX JIKepen — 38 CTOPIHOK, TOJATKH — 4 CTOpIHKH.
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PO3JILT 1
3ATAJIBHA XAPAKTEPUCTHUKA MPOLIECYAJILHOT'O IHCTUTYTY
3ABE3INEYEHHS BE3NEKHU YYACHUKIB KPUMIHAJIBLHOTO
MPOBAI)KEHHSI

1.1. Cran Ta HaNpsIMH HAYKOBHMX JOCJT’KeHb NMPO0JeMAaTHKHU 3a0e3neyeHHs

0e3neKn YYaACHUKIB KPUMIiHAJIBbHOIO MIPOBAIKEHHS.

JIroguna, 11 >KUTTS 1 370POB's], YECTh 1 TAHICTh, HEJIOTOPKAHHICTH 1 6€3MeKy y cT. 3
Konctutyiii Ykpainu nmporoyionieHo HaMBHILOKO COLIATBHOI IIHHICTIO. BiamoBigHo 10
LBOr0 TMOJIOKEHHSI 3 METOI HOro BCEOIYHOI Ta HAJEKHOI pealli3aiii 3A1HCHIOEThCS
JUSUTBHICTh 3 YTBEPJDKEHHS 1 3a0€3MEYEeHHs MpaB 1 CBOOOJ JIOJWHH, KA BU3HAETHCS
rOJIOBHUM OOOB’SI3KOM JiepkaBu. I, K BBaxkaemo, came Iel 000B’S30K cepejl IHILIUX
HaAnpsIMIB i AISUIBHOCTI € OJHUM 3 MPIOPUTETHUX 3aBIaHb JepxkaBu. /o Toro >x BapTo
BECTHU MOBY IIPO TE, 1[0 HOT0 BUKOHAHHS BUCTYIIA€ OJIHIEIO 3 YMOB PO30YJI0BH Y KpaiHU SIK
JEMOKPATUYHOI, COIIAJIbHOT Ta MPABOBO1 AepxaBu. Y (axoBiil JITEpaATypl 3ayBaKY€ETHCS,
110 HaIllle CYCIJIbCTBO CTaHE BUTLHUM, IEMOKPATUYHUM, TYMaHHUM Ta MOPaJIbHUM T1JIbKU
TOJI1, KOJIM OyJ1e peasibHO BTUIEHO B KUTTS KOHCTUTYLIMHUNA MPUHLMIL, 3a(IKCOBAHUM Y CT.
3 Koncrutyuii Ykpainu 1996 p. [133, c. 7], amke peasibHe 3a0€31e4eHHs IpaB Ta CBOOO/]
JIOAVMHU 1 TPOMAJSTHUHA € OJHICI0 3 HAMBaKIMBIIIMX O3HAK MPABOBOI JEp>KaBU Ta
po3BuHyTO1 Aemokpatii [108, c. 392]. 3 uMMH BHCHOBKaMHU-XapaKTEPUCTUKAMU BapTO
MOTOIUTHUCS, aJ[’KE BOHU BH3HAYAIOTH 3MICT Ta CIIPSIMOBAHICTh AISUTBHOCTI JIep>KaBu Ta il
OprasiB y BCiX chepax »KUTTS JIIOIUHU, CYCIIUIBCTBA, ACPKABH.

bepyun nmo yBarm Taky pojib Ta 3HAYCHHS HOPMATHBHOTO IIOJIOXKCHHS, SKE
nependadeno ct. 3 Koncruryiii Ykpainu, MokHa 3pOOUTH BUCHOBOK, III0 BOHO JII€ SIK
JIOPOTOBKa3 Ta MeTa, a HEOOX1AHICTh HOT0 3/1MCHEHHS TIOKJIa/Ia€ Ha OPTaHU JIePKABHOT
BJIQJM Ta OPTaHU MICIIEBOT'O CAMOBPSITYBaHHsI, 1X TIOCAI0BUX OCI0 BIJMOBIIHI O0OOB’SI3KH.
30kpeMa BOHU CTOCYIOTHCS BXKHUTTSI BUUEPITHUX 3aXOJlIB 3 TapaHTyBaHHS Ta OXOPOHU
JIIOJIMHU, 11 JKUATTSA 1 3J0pOB'S, YecTi 1 TIAHOCTI, HEIOTOPKAHHOCTI 1, SIK BKa3aHO B

OcHoBHOMY 3aKOHI, TakoX 1 0e3neku ocodu. Y 1pomy kontekcti JI.B. KoBinbko 3BepTae
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yBary Ha Ty oOCTaBUHY, IO Ha JIepKaBy MOKJIAIa€ThCS OOOB'SI30K HE TUIBKM BU3HABATH, A
! rapaHTyBaTH 1 3a0e3mneuyBaTH J0Iep>KaHHA [IPaB JIOJUHU 1 TPOMasTHUHA, CIIPUSITH iM B
peaiizalii CBOix OCOOMCTHX IMpaB, OCHOBHI 3 KHUX 3akpimieHi B po3aiai I Koncrutymii
VYkpaiau, 1o sBisg€ COO0I0 OJWH 3 aCHEeKTIB 3AIMCHEHHS MPaBOOXOPOHHOI (PYHKITIT
nepxasu [71, c. 47]. L1i monoxeHHs IEBHOIO MIPOIO CTOCY€EThCS Takoi chepu pearmizarii
PaBOOXOPOHHOI (YHKIN{ JepikaBU, SKOIO BHCTYNAa€ KpPUMIHAIbHE CYJOYHUHCTBO.
[Torogumocst 3 BOTO MPHUBOJY 3 HAYKOBLISIMH, SIKI 3BEPTAIOTh yBary, IO JI0 FOJOBHHUX
NPaBOOXOPOHHUX  (DYHKII OpraHiB Jep>KaBHOI BIAAM HEOOXIAHO  BIAHECTH:
npoduTakTyHy (MpoduIakTHKa MPaBOMOPYIIEHb, K1 TATHYTH 3a COOOI0 IOPUIUYHY
BIJIMOBIAAIILHICTE Y cepl myOmiuHOro MpaBa); OnepaTUBHO-PO3IIYKOBY; PO3CIITyBaHHS
37I0YMHIB; CYIOBOTO PO3IIISAY CIpaB, J€ BIAacHE, MPAaBOOXOPOHHA MHiSUTBHICTH — €
HacamIiepe]l JisIbHICTh JIep>KaBU Yepe3 CIELIalbHO CTBOPEHI HEI0 OpPTraHH, CIIPsIMOBaHa
Ha 3axucT npaBonopsaxky [84, c. 60-61]. I omepaTuBHI MiApPO3AUINA, OpraHH JI3HAHHS,
OpraHu JOCYJOBOTO CIIACTBA, MPOKypaTypu Ta CyQy SK pa3 1 BUCTYMAIOTh ITUMH
CHeLiaJbHO CTBOPEHUMM OpraHaMH, sIKl BIAIMOBIIHO JO TMOKJIAJE€HUX Ha HUX 3aBJaHb
BUKOHYIOTh IPAaBOOXOPOHHY (PYHKIIIIO0 Y (hOpMI KpUMIHATIBHOI MPOIECYaTbHOI TISTTHHOCTI.

Onucana Buiie MeTa (BU3HAHHS JIIOJMHU HAWBUIIOIO COINIAJIBHOIO I[IHHICTIO) Ta
3akpimieHnii OCHOBHUM 3aKOHOM Xapakrep ii peamizanii (yrBepI>KeHH 1 3a0€311eUEeHHS )
3HaXOAMUThH CBOE BiIOOpaKEHHS B OCHOBHHX 3aBJaHb KPUMIHAIBHOTO MPOBA/KEHHS. Tak,
y cT. 2 KIIK Vkpainu okpeMo BHALICHO 3aBJaHHS 3 OXOPOHHU MpaB, CBOOO ] Ta 3aKOHHUX
1HTepeciB Koro yuyacHukiB. Lllogo TepmiHy «OXOpoHa MpaBy», TO MOro BU3HAYAKOTh K
CYKYTHICTb JIep>KaBHUX Ta TPOMAJICHKHUX 3aX0/11B IIPABOBOT'0 XapakTepy, COPSIMOBAaHUX Ha
3a0e3neueHHs (MIATPUMAaHHS CTaHy) O€3MepeliKOAHOrO 3/iMCHEHHS Cy0’eKTaMu
MPaBOBITHOCUH CBOIX MpaB 1 CBOOOJ Yepe3 3M1MCHEHHS KOHTPOJIIO 3a 1X JTOACpKaHHSIM,
npo(dUTAaKTUKH, TIOTIEPEKEHHST Ta 3aXUCTYy BiJl TOPYIIEHHS TpaB 1 cBOOOA, a TaKOXK
3aCTOCYBaHHS 3ac00iB BIAMOBIIAIBLHOCTI 3a iX mopymieHHs. [52, ¢. 62]. 3 HaBeaeHUM
PO3YMIHHSIM LIOTO TMOHSTTSI BapTO MOrofuTHcs. Tox peaiizailisl 3aBIaHHS 3 OXOPOHH
mpaB, CBOOOJ] Ta 3aKOHHUX IHTEPECIB YYACHUKIB KPUMIHAJIBHOTO TPOBAKCHHS
B1IOYBa€eThCS Y BCiX (hopmax Horo nposiBy (Oe3rneperikoaHe 311MCHeHHS, J0IepKaHHs,

npodiTakTUKa Ta  TOMEPEeKEHHS Bl  MOPYIIEHHS, 3aXUCT, 3aCTOCYBaHHSI

19



BIJIMOBIIAJILHOCTI) 3aBISKH Jii TMEBHOTO MEXaHI3My 3a0e3NeueHHs MpaB 1 CBOOOA
IpOMaJIsH.

VY ropuguuHid Hayll, TakKMid MeEXaHI3M 30KpeMa XapaKTepu3yloThb SK IPOLEC
JUSUIBHOCTI  OpraHiB  JEP>KaBHOTO YMPABIiHHSA WIOJI0 CTBOPEHHS HAIEKHUX YMOB
peautizarlii, OXOPOHH Ta 3aXKCTY MPaB 1 CBOOO I TPOMAISH BiJ] IPOTUIIPABHUX JiH, UITXOM
BUKOHAHHS MaTepiaJibHUX 1 MpoLeCyaJbHUX IOPUIUYHUX 3ac00iB Ta cmocobiB [108, c.
393]. OkpiM BJIaCHE AISUTBHOCTI BIJNOBIJHUX OpraHiB, SK BBaXKAEMO, MOT0 YaCTUHOIO
BHCTYIAIOTh Jii 3aKOHOMABI 3 IMIUIEMEHTAIlli y 3MICT HOPMAaTHBHO-TIPABOBOTO
pEeryiIoBaHHS KPUMIHAJIBHOI  MPOLECYabHOI  JISUTBHOCTI  TMOJIOXKEHb  OCHOBHUX
MIKHApOJAHO-TIPABOBUX aKTIB 3 TpaB JIIOJUHU, BIJOOPAKEHHS IUX IMOJIOKEHb Yy 3MICTI
3acaji KpUMIHAJIbHOTO POBAJHKEHHSI, @ TAKOXK Y BIATMOBITHUX MIPOLECYaTbHUX ITHCTUTYTaX,
yBEJICHI B KpUMIHAJIbHE MPOBAHKEHHS CUCTEMH MPOIECYATbHUX TapaHTii, y TOMY YHUCII 1
TaKHX SIK CYJOBHI KOHTPOJIb TOIIO. HayKOBIIl BIAMIYatOTh, 110 3 aHAJI3y 3MICTY 3aB/IaHb
KPUMIHAIBHOTO MpoBajkeHHA Bu3HaueHUX y cT. 2 KIIK VYkpainm moxna 3podurtn
BHCHOBOK IMPO T'YMaHICTUYHUHN XapaKTep KPUMIHAIBHOTO MpoIlecy YKpaiHu, IO TaKOXK
3HaXOAMThH CBOE BIIOUTTS y 3aca/iaX KPUMIHAJIBHOTO MPOBAHKEHHS, 0 YUCIIA SKHUX MOYKHA
BIJTHECTH TaKi MOJIOKEHHS SIK BEPXOBEHCTBO IPaBa, 3aKOHHICTb, PIBHICTh MIEPE]T 3aKOHOM 1
CyJIOM, TIOBara J1o JIFOAChKOI T'AHOCTI Tomlo [29, c. 258]. Bce 11e cTBOpro€e nepeyMoBH siK
JUISL peaii3allli miJl yac KPUMIHAIBHOIO MPOBAKEHHS 3aBIaHHS 3 OXOPOHU IpaB, CBOOO
Ta 3aKOHHUX I1HTEpECIB HOro y4YacHUKIB, TaK 1 CTBOPEHHS YMOB JUIsl BCEOIYHOTO
3a0e3neueHHsT 3A1MCHEHHs y cdepl KPUMIHAIBHOTO CYJIOYMHCTBA TMOJIOXEHb CT. 3
Koncruryuii Ykpainu.

OpHi€r0 3 MOXIJIMBOCTEH yYaCHUKIB KPUMIHAIBHOTO IPOBAKEHHS, CBOEPIIHOIO
FapaHTIeO iX THIIMX NpaB Ta CBOOOJ, a TaKOX OKPEMUM IHCTUTYTOM KPUMIHAIBHOIO
MPOIECYyaTbHOTO TIpaBa Ta YACTMHOK KPUMIHAJIBHOI MPOIECYalTbHOI iSTIBHOCTI €
3[IIACHEHHS PABOOXOPOHHUMH OpraHamMH MPaBOBUX, OPTaHI3allIMHO-TEXHIYHUX Ta 1HIINX
3aXO0/iB, CIPSMOBAHUX Ha 3aXUCT KUTTS, KUTJIA, 370pPOB'S Ta MaliHA IMX OCIO Bij
MPOTUTIPABHUX TIOCATaHb, 3 METOI CTBOPEHHS HEOOXIMHUX YMOB ISl HAJIEKHOTO
BIJINIpaBJeHHs TpaBocyaasi. ToOTo 3abe3reueHHs OE3MEeKH YYaCHUKIB KPUMIHAIBHOTO

CYIOYMHCTBA. 30KpeMa aBTopu MoHorpadii «3alesnedyeHHs TMpaB  JIOAUHU
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npaBooxopoHnHumu opraHamm» C.B. Iletkos, 1.B. IBanos, }0.B. [lenisa, anamizyrouu
TMIOTJISITA HAYKOBIIIB Ha CTPYKTYPHI €JIEMEHTH MEXaHI3MY JIEP>KaBHOTO YIIPaBJIiHHA y cdepi
3aXHCTy MpaB TPOMAJSH B AISUIBHOCTI MMPABOOXOPOHHUX OPraHiB, 3ayBaXKyIOTh, IO LI
MeXaHi3M CIIPSIMOBaHMM Ha 3a0e3MeueHHs: peaisaillii mpaB Ha 0e3MeKy, OXOPOHU MpaBa Ha
Oe3mneKy Ta 3axucTy npaBa Ha 6e3meky [133, c. 168]. BiamosigHo € Bei MiacTaBu BECTH
MOBY TpPO BHAUICHHS SK CAMOCTIHHOTO €JIEMEHTYy CTaTyCcy OcoOH-yJacHUKa
KPUMIHAIBHOTO MPOBA/KEHHSI MOT0 Cy0’€KTHBHOTO IMpaBa Ha Oe3neky. Takox, Oepyyu
CTPYKTYpY Ta CHCTEMY 3aB’SI3KiB y MPABOBIIHOCHHAX, KOPECTIOHIYIOUMM LIbOMY IpaBy i
0OyMOBJICHUM IIOTpe0O0I0 y HOTo HaJeKHINH peamisalii € 000B 30K YHNOBHOBaKEHHUX
MIPaBOOXOPOHHUX OPraHiB Jep>KaBH 31 3AIHCHEHHS AISUIBHOCTI 3 3a0€3MEUCHHS HaJICKHOT
peaizaliii Ta TapaHTyBaHHs BKa3aHOTO Cy0’€KTHBHOTO IpaBa y4acCHUKA KPHUMIHAJIHLHOTO
POBAKEHHs. MOKJIIMBICTh Ta TOIIBHICTD 1X BUIIICHHS M1TBEPIKYETHCS HAYKOBLISIMU.

Tak, aBTopu nmigpyunuka «KpuminaneHui npouecy 3a peaakuieto B. 4. Tamis, FO.M.
['pomeBoro, O.B. Kamminoi, O.I'. Illuno 3BepraroTh yBary Ha Ty OOCTaBHHY, IO
HE3aKOHHUW BIUIMB Ha o0cCi0, sKi OepyTh yd4acTh Yy KPUMIHAJIBHOMY HPOBAJKECHHI,
MPU3BOJUTH JI0 TOTO, IO CTBOPIOIOTHCS HEMepeOOpH1 TPYAHOILI y 30MpaHHI J0Ka3iB, €
Hee()eKTUBHUM KpUMIHAJIbHE TMPOIECyallbHE JOKa3yBaHHS, a 3JIOYMHINl YHHUKAIOTh
KPUMIHAIBHOI BIAMOBIIAIBHOCTI. BKa3zaHe, Ha iX CIyIIHY QyMKY, NOTpeOye CTBOPEHHS
HEOOXIIHUX MaTeplajibHUX, a TaKOX KPUMIHAIBHUX MPOLECYAIbHUX TapaHTId
3a0e3MeyYeHHs] JIEP’)KaBHOTO 3aXHCTy OcCi0, sKi OepyTh yd4acTb y KpUMIHAJIBHOMY
CYJOUYMHCTBI, & TAKOXK MPALiBHUKIB Cy]ly 1 MPAaBOOXOPOHHUX OpraHiB [98, c. 28]. Y cBoemy
nocaipxeni b.M. Kaumap 3Beprae yBary, 110 noris Ha npo0ieMy (popMyBaHHS Cy4acHOT
TEOPETUYHOI MOJIeIIl 3a0e3MeUeHHs MpaB Ta 3aKOHHUX 1HTEPECIB JIFOJAUHU 1 TPOMAITHUHA
Ta ii CTPYKTYpYy, A€ MiJCTaBU TOBOPUTH MPO JOIUIBHICT 3alIPOBaPKEHHSI B HAYKOBOMY
00Iry TMOHSTTA «MeXaHI3M 3a0e3ledyeHHs MpaBa 0coOM Ha ocoOucTy Oesneky B
KpUMIHAJIBHOMY MpOBaJKeHHD» [64, ¢. 14]. 3a3HaueHi sBuIa (mpaBo 0codu Ha Oe3MeKy
(ocobucty Oesrneky), oOB’SI30K HOro 3a0e3NeueHHs, MarepiaibHl Ta MpoLeCcyalbHI iX
rapaHTii, BIANOBIJHA MpoliecyaibHa AISUIBHICTD) 1 CTa MPEIMETOM yBaru HayKOBIIB,
MPAKTHUKIB, a TAKOXX 00’ €KTOM MIPABOBOIO PETYJIIOBAHHS SIK BITHOCHO CAMOCTIMHE SIBUILIE Y

cdepi KpUMIHATIBHOTO MPOIIECY Ta KPUMIHATBHOTO TIPOIECYaTLHOTO MpaBa.
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Tox y 1IbOMy KOHTEKCTI HAyKOBHUM 1HTEpPEC CTAHOBJIATh MUTAHHS peajizailii, y
KPUMIHATBHOMY ITPOBAKEHH1 YIIOBHOBAKECHUMH JIEPKaBHUMH OpraHaMH, 1X MOCaJI0BUMU
ocobamu 1iil moa0 3a0e3nedeHHs Oe3neku ocid, siki OepyTh y4acTh y KPUMIHAIBHOMY
CYJIOYMHCTBI. 3 IIOTO MPUBOJY III0JI0 HEOOXIJHOCTI ICHYBaHHS 3acO01B 3/1HCHECHHS
KOHCTHUTYIIIHHUX MPaB Ta CBOOO/I, IX 3aXUCTY, HAICKHOTO 3a0€3MeUeHHs TIPABOIIOPSIKY B
A.O. JIsm. HaykoBiil y MoHOTpagiqyHOMY JOCTIJIKEH] «3axo/iu 3a0e31meueHHs O0e3MeKku y
KPUMIHAIBPHOMY CYAOYMHCTBI» OOTPYHTOBAaHO 3BEpPTAIOTh yBary Ha Te, IO OJHIEIO 3
TOJIOBHUMX MPUYHUH JJTATEHTHOI 3JI04MHHOCTI € Te, 110 1H(QOopMaIlis PO BUXHEH1 3JI0YUHU HE
B [IOBHOMY 00CS131 HAJTXOJIUTh JI0 TPAaBOOXOPOHHUX OopraniB. Ha iX TymMKy, 11€ MOSICHIOEThCS
TUM, IO TPOMAJAsgHH, MOOOIOIOYUCH PO3MpaBU 3 OOKy OCIO, SIKI BUMHWIM 3JI0YHH,
YXWJISIIOTBCS BiJl JaBaHHS TOKa3aHb, OCKUIBKM MAalOTh CYMHIB IIIOJO CHPOMOKHOCTI
MIPABOOXOPOHHUX OPraHiB 3aXUCTHTH iX BiJ MPOTHIPABHUX TOCITaHb. I came Tomy
e(eKTUBHICTh 3/1MCHEHHS YYaCHHUKaMHU KPHUMIHAJIBHOTO MPOLECY IMOKIAJACHUX HA HUX
GbyHKIN, Hajle)KHA peasizailisi HUMH TpaB Ta OOOB’S3KIB MOXIIMBI JIMIIE 32 YMOBH
BIJICYTHOCT1 3arpo3 Oesmeni ix XKUTTeAisuibHOCTI [32, c. 82]. Llg mo3uuis HaO4YHO
JIEMOHCTPYE aKTYyaJbHICTh Ta BAXJIMBE 3HAYEHHS BKA3aHOTO MHUTAHHA HE TUIBKUA IS
3aXUCTy MpaB Ta 00OB’A3KIB 0cOOM, a U ISl €()EKTUBHOIO 3IMCHEHHSI KPUMIHAIBHOTO
MPOBA/KEHHSI Ta B3araii Jyisl peajizailii MpaBOOXOPOHHOI (DYHKIIIT IepKaBU.

[TpaBOoBOMY perysrOBaHHIO IIbOTO ACTIEKTY KPUMIHAIBHOTO MPOIIECY MPUCBIUYEH] HE
TUIbKK 3a3HavyeHa Buile cT. 3 Koncrutymii Ykpainu. CBo€ 3aKpiIJIEHHs K Tajly3€BUN
THCTUTYT BiH BifHaXxoauTh B okpeMux ctaTTsax KIIK Ykpainu. Tak, ynanauii KIIK Ykpainu
MICTUTh TIOJIOKCHHSI, CTIPSMOBAHI Ha YHEMOXKJIMBJICHHS BIUIMBY Ha TOTEPIIJIOrO YH
CBIJKIB Ta 1HIIMX YYAaCHUKIB KPUMIHAIBHOIO CcyAo4YMHCTBa. Hanpukiazn, po3ain ioro 2
MICTHTD 3aX0/1H 3a0€3MCUCHHS KPUMIHAIBHOTO ITPOBAKCHHS, K1 IIOKJIMKAH1 ITIOTIEPEANTH
MOJKJIMBHM HETaTUBHUM BIUIMB Ha 3a3HAY€HUX OCIO, a CT. ¢T. 56 Ta 66 BIAIIOBIIHO
3aKpIIUTIOIOTH TMpaBa CBIJKA Ta MOTEPIIJIOro 3asBIATH KJIOMOTAHHS MPO 3a0e3MeUeHHS
Oe3nekn y BHUIAIKax, nepeadadeHnx 3akoHOM [7, c¢. 43]. OcHOBy K TpaBOBOTO
perymoBaHHs y 1iH cepi ckianae 3akoH Ykpainu «IIpo 3abe3nedeHns 6e3mneku ocio, ki

OepyTh ydacTh y KpUMIHAJILHOMY CYAOYMHCTBI». [{uM 3akoHOM mependaydeHo 31iCHEHHS
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MIPaBOOXOPOHHUMHM OpPraHaMHu IPABOBUX, OPraHi3allifHO-TEXHIYHMX Ta IHIIHUX 3aXOJiB,
CHPSIMOBAaHUX HA 3aXUCT JKUTTS, )KUTIIA, 3J0POB'Sl Ta MaifHa IIMX OC10 BiJ MPOTUIIPABHUX
MoCsITaHb, 3 METOI0 CTBOPCHHS HEOOXIJHMX YMOB JJIsi HAJIEKHOTO BiIIPaBICHHS
npaBocyans [145]. BritodeHi y cucteMy JiKepes MpaBa BKa3aHOTO 1HCTUTYTY TaKOX 1
HU3Ka HOPM, 110 TiepeI0adeHa y Mi3aKOHHUX HOPMATUBHO-TIPABOBUX aKTaX.

Ane, sSIK BBaKa€EMO, TOJIOBHUM Yy 3a0e3IedeHi Oe3MeKu YYaCHUKIB KPUMIHAIBHOTO
MPOBA/KEHHSI € BCE K TaKU pErylibOBaHAa LHUMU AaKTaMU MPaKTUYHA isUIbHICTh
YIOBHOBXEHUX JIEP)KaBHUX OPraHiB 31 3[IACHEHHS 3aXUCTy ocoOu Ta 3abe3meueHHs ii
Oe3neKr caMme SIK yJYaCHUKa KPUMIHAJIBHOTO MPOBAKEHHS. AJKE BapTO MOTOJIUTHUCS 3
JYMKOIO, 110 peasti3allis KOHCTUTYIIHHKUX TpaB Ta cBOOO HEMOXKIIMBA Oe3 3a0e31eUeHHS
il opraHi3alliHO-BUKOHABYOIO MISUIBHICTIO JI€P’KaBHMX OpraHiB Ta IOCAJ0BUX OCIO,
JISITBHICTD SIKUX € CBIJOIITBOM PeajbHOCTI CBOOOIM 0COOUCTOCTI, HEOOX1THUM YHHHHUKOM
MEPEXoy TPABOBUX MOXKIMBOCTEH KOPWUCTYBaHHsS OjaramMu, 3aKkpilUICHUMHU B
KoHcTuTy1li, y NpakTHKY KUTTEOISUIBHOCTI KOkHOT ocodu [133, c. 168]. bo came uepe3
peaizalfito mpaBo3acToCcyBaueM BiJIIMOBIAHUX HOPM 1 3a0€3MeUy€eThCsl JOCATHEHHS METH
IIPaBOBOi HOPMHU, BIOYBa€eThCs ii MpaBopeamizallis. 30KpeMa y JOCHIKYBAaHOMY HaMu
BUIAJKY BIJOYBAETHCS PEATbHUN 3aXUCT BiJ] MPOTHUIPABHUX TMOCSTAaHb XKUTTS, JKUTIA,
3JI0pOB'st Ta MaiiHa 0ci0, sIK1 OepyTh y4acTh y KPUMIHAJIbHOMY MPOBA>KEHHI.

[Ipore, 3ayBaxkumo, 110 HasBHUM B YKpaiHl 1HCTUTYT 3a0e3NeyeHHs Oe3neKu
YYaCHUKIB KPUMIHAIBHOTO CYJIOYMHCTBA € HEJAOCTaTHHO e(EeKTHUBHUM, aHaJI3
3aKOPJIOHHOTO JIOCBIy Ta HAsBHUX PEKOMEHIAIl MIKHAPOJAHUX OpraHizaiii, sSKuii
npoBesieHO HayKoBisiMH [1; 66; 121; 125; 47], 103BONSIOTH BUSBUTH Ta BKa3aTH Ha Ti
NPOTaJIMHU ¥ KOJI31i, [0 HasBHI Y 3aKOHO/aBYOMY PETYJIIOBaHHI 3a0e3neueHHs Oe3neKu
YYaCHUKIB KPUMIHAIBHOTO TMPOBA/KEHHS Ta MPaKTUYHIN peari3aili BiAMNOBIIHUX
MOJIOKEHb 3aKOHOAABCTBA. I, 0€3yMOBHO, TaKWi aHaJli3 € OCHOBOIO JIJISI BXKUTTS 3aXOJIB
II0JI0 OTPAIIOBAHHS MOKJIMBUX HUIAXIB 1X MOJOJaHHS Ha HalllOHATbHOMY PiBHI y cepi
KPUMIHAJIBHOTO CY/IOYMHCTBA.

Came TOMY TMTaHHS 3AIMCHEHHS 3aXO/dIB 3 OXOPOHM TIpaB YYacHHKIB
KPUMIHAIBHOTO CYJIOUMHCTBA Ta 3a0e3meueHHs iX Oe3MeKH CBOro 4acy aKTyasi3yBauocs

SK JIOCUTh Ba)JIMBa MoTpeda i YKpaiHCHKOTO CYCHUIbCTBA, MPABOBOI CHUCTEMH Ta
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MIPABOOXOPOHHUX OpraHiB He3alexHOoi YkKpaiHu. Tak, BKa3yeTbcs, IO HA MOYATKY
PO30YI0BH HE3aNEKHOI YKPATHCHKOI AepKaBu Mepe/l yciMa OpraHaMu JepKaBHOI BIaau
MOCTAJIO 3aBAAHHS 31IICHEHHS HEBIIKJIAAHUX 3aX0/I1B 3 METOIO MPOTU/Il KpUMIHAIIEHOMY
CBaBULIIO y CYCIIIBCTBI. 30KpeMa HeOOX1HICTh 3a0e3MeueHHs Oe3MeKu 0ci0, siki OepyTh
y4acTh Y KpUMIHAJIBHOMY CYJTOUYMHCTBI, OyJia 3yMOBJICHA pealisIMU XKHUTTS 1 cCaMe PO3BUTOK
BOTO 1HCTUTYTY YMOXJMBHMB 3MIiHM CTaHOBHINA OCi0, SKI OepyTb yd4acTb Yy
KPUMIHATBHOMY CYJIOUMHCTBI, TA CTBOPEHHS HAJISKHUX YMOB IS 3/IIACHEHHS TPaBOCY IS
[32, c. 83]. BBaxaemo, MmO Ied MOTJSA HAOYHO JEMOHCTPYE SIK B yYMOBax 3MiHHU
NPIOPUTETIB CYCHUIBHOTO >KUTTS (JIFOIWHA 1i, >KUTTA 1 3/0pOB'A, YEeCTh 1 TIAHICTD,
HEJOTOPKAHHICTh 1 Oe3leKa K Ha3BUIA COIllaibHA I[IHHICTH) 3@ BIJICYTHOCTI HAJICKHO
(YHKIIOHYIOUMX IOPUIMYHHMX Ta MPAKTUYHUX MEXaHi3MiB (IHCTUTYTY 3a0e3leyeHHs
oe3neku oci0, siki OepyTh y4acThb Y KPUMIHAJIBLHOMY CYJOYMHCTBI) BUHUKIU 1CTOTHI
npoOsieMu (KpUMIHAIbHE CBAaBULIS y CYCHUIBCTBI), Kl 1032 YCUIIKMM CYMHIBOM
MEPENIKO/KAIM  po30y/I0Bl HE3aIECKHOI YKpaiHChkoi JepkaBu. | came po3poOka Ta
3aIllpOBaPKEHHS BKAa3aHOTO 1HCTUTYTY CIPHSUIM BUIIPABICHHIO cutyalli. Lle 3abe3neuniio
y TOMY YHCJI1 MOXIIUBICTH CTBOPEHHSI YMOB JIJIsl HaJIS)KHOTO BIAMIPABICHHS MPaBOCYIIS
IUIIXOM 3aXUCTY B1JI TPOTUIIPABHUX MOCATaHb KUTTSI, )KUTIIA, 3I0POB'S Ta MaiiHa 0c10, sKi
OepyTh y4acTh y KPUMIHAJIbHOMY MTPOBAKEHHI. SIK BBaXKa€MO, PYIIIMHOIO CHUJIOK0 1IbOTO
cTajla moTpeba y peanizaulli 3a3HayeHOi HAa MoyaTKy miapo3auty cr. 3 KoHcturymii
VYkpainu, sika sk iMIepaTUB MPOTOJIONIYE JIOIUHY, 11 AKHUTTS Ta 310POB'S, HEAOTOPKAHICTD
1 0e3neKky HaWBUILIOK COLIAJBHOK MIHHICTIO. TakoXX MOMITOBXOM JJisi PO3BUTKY
BIJIOBITHOTO MEXaHI3My OXOPOHHOT Ta 3a0e3MeuyBabHOI CIIPSIMOBAHOCTI CTAJIO 1 T€, 110
111 HOpMa POOUTH OOOB’SI3KOBHM M HEOOXIJHUM HAJIGKHE Ta CHCTEMHE 3a0e3TICUCHHS
Oe3MeKy CBiJKaMm, MOTEPHUIMM Ta IHIIMM 0co0aM B paMKax BIAMOBIJHOTO MPAaBOBOIO
IHCTUTYTY 3a0e3MeyeHHs Oe3MeKN YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA.

ABTOpOM BK€ OYyJ0 3ayBaXEHO, 10 Oepydd JO yBaru TNO3WIIi BUCIOBJICHI
HAYKOBISIMHU, MOKHA MIAKPECTUTH, 1110 Hapa3l B YKpaiHi BIACYTHSI KOMIUIEKCHA CHCTEMa
3a0e3MeueHHs 3aXUCTY CBIAKIB Ta MOTEPIUINX y KPUMIHAILHOMY MPOBaKeHHi [7, c. 43].
Tox, sIK 3acBiIUy€E MPOBEICHUI aHaJlI3 HOPMATHBHO-TIPABOBUX aKTIB Yy LK cdepi, y ToMy

guchai 1 MDKHApOAHMX AaKTiB, 3M1MCHEHE Yy3arajJbHEHHS Ipallb HAyKOBIB, a TaKOX
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MIPABO3aCTOCOBHOI MPAKTUKH, Y TOMY YHCIl cTaTUCcTUYHUX JaHux Odicy ['enepaibHOro
MIPOKYypopa, BUBUEHHs NpakTuku 3actocyBanHs cT. 380 KK Ykpainu (HeBxutts 3axo/1iB
6e3neku moza0 ocid, B3aTux mix 3axuct), 381 KK Ykpainu (Posromomenns BimomMocTeit
po 3axoau OE3IMeKH II0J0 OCOOM, B3ATOI IMiJ 3aXWCT), JOCTIPKYBAaHUM 1HCTUTYT
KPUMIHAJIBHOTO MPOLIECYaJbHOTO TMpaBa, a TaKOXK pPErjaMeHTOBaHAa HUM [iSUTHHICTH 3
3aCTOCYBaHHA 3aX0/l1B 3a0e3MeueHHs 0e3meku 0cib, ki OepyTh y4acTh Y KpUMIHATIEHOMY
CYJIOUYMHCTBI, TOTPEOYIOTh CBOTO YIOCKOHAJIEHHS, a BIANOB1IHA HOPMAaTUBHA 1OTO OCHOBA
CBOT'O OHOBJICHHSI.

SA.B. Jlazyp, [AOCHKYHOYM TIMTaHHS TIOHSATTS, CYTHOCTI Ta €JEMEHTIB
aJIMiHICTPATUBHO-TIPABOBOIO MEXaHI3My 3a0€3Me4YeHHs] TpaB 1 CBOOOJ TpPOMAJIsSH Yy
JIep>KaBHOMY YIIpaBJIiHHI, 3B€pTa€ yBary Ha Te, 10 ChOTOJHI B YKpaiHi y 3B’s3KYy 3i
3IIACHEHHSM PSITy COLIATbHO-€KOHOMIUHHUX, MOMITUYHUX, 17ICOJOTIYHUX 1 KYJIBTYPHHUX
pedopm mpobiiema 3abe3nedeHHs MpaB 1 CBOOOJ JIIOJUHM 1 TPOMAJsSHUHA HaOyBae
0CcOOIMBOro 3HaUeHHs. 1i 3MicT, Ha HOTo CIYIIHY IyMKY, 0OYMOBIIOETCS CKIIaTHOIAMH
o0 3abe3nedeHHs 3akpimieHux y KoHeruTymii nepskaBu mpaB 1 cBOOOJ JIOJUHU I
rpOMaJIiHUHA Ta B HU3bKOMY pIBHI iX 3aXUCTY BiJ MpaBonopyueHb. | BueHuit poOuth
BHCHOBOK, III0 Taki OOCTaBUHU OOYMOBIIOIOTH AKTYaJIbHICTh MPOBEJACHHS HAYyKOBO-
TEOPETUYHUX JOCHIJKEHb, CIPSIMOBAHUX Ha JIeTaJbHE JOCIIPKEHHS MEXaHI3MY
3a0e3MeueHHs ITpaB Ta CBOOO 1 TPOMA/ISIH, BABYEHHS TOJIOBHUX MOT0 O3HAK 1 MOITYK IUISXIB
y MiJIBUILEHHI 1X e()eKTUBHOCTI B cydacHux yMmoBax [ 108, c. 392]. TloBHicTIO mOroaumMocs
3 nymkoro S.B. Jlazypa, sika 1ae CHUCTEMHE YABJICHHSA MPO 3arajibHUM XapakTep
POOJIEMAaTUKK HAJISKHOTO 3a0e3MeUeHHs TPaB 1 CBOOO T JTIOAWHH Y JACpPKaBHI, YaCTUHOIO
SKOi BUCTYIA€ MTUTAHHS 3a0e3MeueHHs 0€3MEeKN YYaCHUKIB KpUMIHAJIHOTO CYJOUYMHCTBA.

ToMy OJTHUM 3 MPIOPUTETHUX 3aBAAHb CYYaCHOI IOPUINYHOT HAYKH € PO3POOJICHHS
HAayKOBUX Ta NPAKTUYHUX PEKOMEHJAIld 11040 BU3HAYEHHS CYTHOCTI, 3MICTY,
npoiecyaabHuX (HopM Ta MOPSAJKY 3a0e3MeUeHHs] O€3MEeKH YYaCHUKIB KPUMIHAIBHOTO
CYJOYMHCTBA Ta IUIAXiB HOro yJOCKOHAICHHSA. JIOCHTh aKTyaJlbHUM TTUTaHHS
3a0e3reyeHHs] O€3MeKr yYaCHUKIB KPUMIHAIBHOTO CYIOYMHCTBA € TaKOX B KOHTEKCTI
OTIPAIIOBAHHS BJIACHE THUX 3aXOJiB, SIKI CTOCYIOThCS ii eeKkTuBHOTO 3a0e3neueHHs. e

BKa3y€ Ha CHCTEMHICTb Ta MIKTaTy3€BHI XapakTep IbOro IHCTUTYTY. [Ipumipom, y iHIIHMX
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KpaiHaX MpaBOBUM IHCTUTYT 3a0e3mneueHHs Oe3leKH Mae€ KOMIUIEKCHUW XapakTep Ta
IMEHYEThCSI TIEPEBAKHO SK IMporpamMa 3axucTy cBiAKiB. Tak, (axiBIi BiAMIYAIOTh, IO
®enepanpaa nporpama 6e3neku cBiakiB (WITSEC) tpancdopmoBana y KOMIJIEKCHHIMA
MDKTaTy3eBUH akT, 1o peryiatoe Ttaki nutanHs. WITSEC crana mopemmio ajisi Takux
nporpaM y BchoMy cBiti [47, c. 123]. Omxe, Ka3aTu PO OCTATOYHE PO3B’S3aHHS MMUTAHb
3a0e3neueHHs Oe3neku ocib, ki OepyTh y4acTh y KpUMIHAIBHOMY CYAOYHHCTBI, @ TAKOXK
Horo Hajie)kHE HOPMATHUBHO-TIPABOBE BPETYJIOBAaHHS Ha HAI[IOHAJLHOMY pIiBHI I
nepe4acHo.

VY KOHTEKCTI CKa3aHOTO BApTO 3ayBaXKUTH, IO 1 MPOOJIEMAaTHKA € aKTyaJbHOIO 1
3apa3. ToMy 0JIHUM 3 IPIOPUTETHUX 3aBJIaHb Cy4aCHOI IOKTPUHHU KPUMIHAILHOTO IIPOIIECY
€ PO3pO0OJICHHST HAYKOBUX, METOIMYHHUX Ta MPAKTUIHUX PEKOMEHIAIIIH 11010 BU3HAYCHHS
CYTHOCTI, TMpOIECyalbHUX (OpM Ta TOpSAKY 3a0e3NeueHHs OC3MeKH YYaCHHUKIB
KPUMIHAJIBHOIO CYJIOYMHCTBA Ta UUIAXIB HOro yaockoHajeHHs. Ha akTyaibHICTb,
IIPAKTUYHE 3HAYEHHS] OTPUMAaHUX BHACIIIOK PO3POOKH 111€1 TEMATUKH PE3YJIbTATIB BKAa3y€
TaKOXk BIJICYTHICTb JOCTaTHBOI KIUTBKOCTI KOMILJIEKCHUX MOHOTpa(iuHUX HAyKOBUX
HarpaioBaHb, MPUCBIYEHUX JOCIIHDKECHHIO OCOOJIMBOCTEH  peanizaiii  3axojiB
3a0e3neyeHHs] Oe3MeKkn yYaCHUKIB KPUMIHAIBHOTO TMPOBADKEHHS, sIKI O BpaxoByBaJlU
CyYacHI1 HaIlpalfOBaHHs HAyKH KPUMIHAJIBHOTO MTPOLIECY, @ TAKOXK MI>KHAPOJIHI CTaHIapTH
Ta MPAKTHKHU 3 0O3HAYCHOTO MHTAHHSI.

B KOHTEKCTI HaBEAEHOTO TAKOX BIAMITHMO, IO YacOM BHUKIAACHI Y YMHHOMY
3aKOHOJIaBCTBI HOPMH HE BIJNOBIIAIOTH a00 BIJCTAIOTh BiJl BUMOT CYYacCHOCTI, ajpKe
VYkpaina B3sij1a Kypc Ha BIITIOBITHICTh €BPONEUCHKUM cTaHAapTam. Hanmpukian, B yacTuHi
3aXUCTY CBIJIKIB Ta MOTEPIUINX YYaCHUKIB KPUMIHAIBHOTO IMPOBAKEHHS, OCHOBHI Ta
Cy4acH1 €BPOINEUCHKI CTaHAapTH MicTAThCs B PekoMenartisix Rec(1997)13 ta Rec(2005)9
Komitery wminictpiB Pagu €Bponu. BoHM MICTSITh NPUHIUNHN, SIKAMHA HEOOX1THO
KepyBaTHUCA MPU 3aXKUCTI CBIAKIB Ta notepniux. CaMe TOMy HaJleKHE iX BIPOBAIKEHHS
Ha HAIlIOHAJIbHOMY pIBHI € TapaHTIEI0 TOE€JHAHHS €(PEKTUBHOTO Ta CHPABEIIMBOTO
CYJIOUYMHCTBA 3 OJHOYACHUM YOE3MEUEHHSM CBIJKIB Ta MOTEPIIINX BiJ] HE3aKOHHOTO
BIMBY. OjHaK, y TpaliX HayKOBIIIB, SKi OyJu MMIATOTOBJIGHI HA paHHIX eTarnax

CTaHOBJICHHSI KPUMIHAJIBHOTO MPOLECYANIbHOTO paBa Ta KPUMIHAJIBHOTO MPOBAIKEHHS
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HEe3aJIeXKHO1 YKpaiHu, MpU yXBajeHHI1 30KpemMa 1 3akoHy Ykpainu «IIpo 3a0e3nedeHHs
Oe3meku 0ci0, sIKi OepyTh y4acTh Y KpUMIHAIBHOMY CYJOYMHCTBI, Il CTAaHAapTH HEe OyiH
BpaxoBaHi MOBHOIO Miporo. L{e Takok Bka3ye Ha HEOOXiTHICTh MOJANBIIOTO AOCTIKEHHS
Ta YIOCKOHAJCHHS TEOPETUYHMX AacCMeKTIB Ta NPAKTUYHOI TUIOIMIMHA TUTaHHS
3a0e3neueHHs 0e3MeKr YYaCHUKIB KPUMIHAIBHOTO CY/IOUYMHCTBA.

VY cBoiif CyKymHOCTI HaBeJeHI (aKTOPH BKa3ylOTh HAa HEJOCTaTHIM piBEHb
pO3po0JICHOCTI BKa3aHOI HAyKOBOI MPOOJeMH Ta CBIIYaTh MPO aKTyaJbHICTh 0OpaHOi
TEMaTUKH JOCTiKeHHs. BracHe 111 MipKyBaHHS 1 00yMOBWIIM BUOIp TEMH IUCEPTAIIIHOT
po0oTH.

31 cBoro OOKy BIAMITHMO, IO BIJMIPaBHOIO TOYKOIO, OCHOBOIO JJIi BU3HAYCHHS
HaANpsIMiB JOCHIIHALIBKOTO TMONIYKY CIIIJlT BBAKAaTH aHANI3 Ta y3araJlbHEHHS HAayKOBHX,
METOJIMYHUX Ta HAYKOBO-NPAKTUYHUX TMpallb, y SKUX 3HAWILIM CBOE BIIOOpa’KeHHS
TEOPETUYHI Ta NPAKTHYHI ACHEKTU NpoOJieMaTHUKU 3a0e3neyeHHs] O€3MeKd YYacCHHKIB
KPUMIHQJIBHOTO CYJOYMHCTBA. Ha Ham mornsna, ueid Kpok 3a0e3meduTh HE TUIbKU
3’5ICyBaHHSl CTaHy Ta IIIMOMHM HAyKOBO-TEOPETUYHOI PO3POOKM BKA3aHOI'O MUTAHHS.
Taxwit anami3 Ta y3araJibHEHHS JOTIOMOXYTh BCTAHOBUTH KOJIO OCHOBHHUX MUTaHb, y SKHX
3HAXOJIATh CBOE BIJOOPaKEHHS 3MICT IHCTUTYT 3a0e3leueHHs Oe3MeKd YYaCHUKIB
KPUMIHAIBHOTO CYJOYMHCTBA Ta BpPETYJIbOBaHA HHM KpUMiHAJIbHA TpoIlecyalbHa
TisUTbHICTh. TakoX, M0 € BXIUBUM, TO 1€ JO3BOJIUTH BUSBUTH Ti aCIEKTH, SIKUM
OPUIUTWIA  yBary BITYM3HAHI HAYKOBIN-IOPUCTH Ta TPAKTUKH, IO CIOPUATAME
MPOSIBJICHHIO OCHOBHUX MPOOJIEMHUX MOMEHTIB ITPABOBOT'O PETYIIOBAHHS Ta PAKTUIHOTO
3aCTOCYBaHHA 3aX0/l1B 3a0e3MeUeHHs Oe3MeKH YYaCHUKIB KPUMIHAIBHOTO CYI0YMHCTBA, 1
110, SIK CIIO/IIBAEMOCS, I03BOJIUTH C(POpMyBaTH Oa4CHHS MEPCTICKTUBHUX HAMPSMKIB HOTO
yIOCKOHAJICHHSL.

Crig 3BepHYTH yBary, 1o JOCIHI/DKCHHIO ITi€l MPoOJIeMaTUKU MPUCBSIUYEH] Tpalll
HAyKOBI[IB Ta MpPaKTUKIB Yy BUIJISAlI HAYKOBUX MOHOTpadiyHUX BHUJAHb, HAYyKOBO-
NPaKTUYHUX KOMEHTapiB Ta HAYKOBO-TTPAKTUYHUX PEKOMEH/IAIlIH, OKPEMHX JUCKYCIHHUX
nyOuikamiii y (axoBiii HayKoBii JiTepatypi. Bkazani myOmikariii OXOILIIOIOTh Mepiof 3a
Yacu CTAHOBJICHHS HE3aJIeXKHOT YKpaiHu Ta ii IOpUAUYHOI HAyKW 1 Oy ompaiboBaHl Ta

BUJIaH1 3 03HAYEHOT MPOOIEMATHKH.
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JloCcHmiKyrouM Ta y3arajJbHIOIOYM MacHB HAyKOBUX MyOJiKamiii 3 TeMaTHKH
JUcepTalliitHoi poOOTH, BUIAUIMMO Ti OCHOBHI aCIIeKTH Ta HAIIPSIMU JTOCI1KCHHS TUTaHHSI
3a0e3reueHHsT Oe3MeKr yJYacHUKIB KPHUMIHAJIBHOTO CYyIOYMHCTBA ab0 3abe3medeHHs
oe3reku 0ci0, sKi OepyTh ydacThb y KPHUMIHAJIBHOMY CYJOYMHCTBI, Yy HaIllOHAJIbHI
IOPUIMYHINA Haylll, 30KpeMa 1 Haylll KpUMIHAIBHOTO Tporiecy. Jo peui, Te 1mo 3 1bOro
NUTAaHHS HAyKOBI Tpalll ompanpoBaHi (axiBIsAMU 3 aaMiHicTpaTuBHOrO [132],
KpuMiHasibHOTO [202], KpHMiHAIBHOTO IporecyaabHoro [57; 32] Ta KpuUMIHAJIBHO-
BUKOHaBUOro mpasa [179], Teopii omepaTUBHO-PO3IIYKOBOI AisUTBHOCTI [69] Ta
kpuMiHamictuku [81; 114], xapakTepusye He TUIbKH CKIAIHICTh, a i KOMIUIEKCHHUM Ta
MIDXKTally3eBUH XapakTep bOTo SBUIIA, YACTHUHH 3/11MCHEHHS TPABOOXOPOHHOT JIISITEHOCTI
Ta OJTHOMMEHHOI (DYHKIII1 Iep>KaBH.

Hacammepen BiaMiTHMO, 1[0 BKa3aHa mpoOJieMaThka 3 CaMoOro TOYaTKy
CTaHOBJICHHSI KPUMIHAIBHOTO TPOLIECY He3aleKHOI YKpaiHu cTaja MpeMETOM HAyKOBUX
JOCHIKEeHb. | 116 ToMy, 1110 BOHA Maja BIacHE 3HAUYEHHS I PO3BUTKY Ta (POpMyBaHHS
KPUMIHAIBHOTO CYJOYMHCTBA JEMOKPATUYHOI, COLIALHOI MPaBOBO1 JepKaBu. 30KpemMa
Bke Oyna HaBeneHa nmo3utlist O.0. I'punbkiB, A.O. JIsmn 11010 akTyalbHOCTI 11€1 TEMAaTUKH
Ta YUHHUKIB, sIKI 00YMOBWJIM TIOTPeOY y ii TOCHIKEHH] Ta PO3BUTKY [32, c. 82]. OnHak,
LI€ HE BUKJIIOYAE MPOJOBXKEHHS aHaji3y BKAa3aHOrO NMUTAaHHS. 30Kpema LI HAayKOBIII
BKa3yloTh, IO JOCTIPKCHHS Ii€i mpoOiemMu B YKpaiHi Ha MOHOrpadidyHOMY Ta
nuceprariinomy piBHsx 3anovarkyBanu B.C. 3enenenpkuit Ta M.B. Kypkin [32, ¢. 9-10].
Tox MoYHEMO JTOCIHIIPKEHHS 3 aHaITi3y iX pOOOTH.

3 TpUBOIY MOCHIKYBAaHOTO HAMH SIBUINA, TO HAacamrepes] 3BEPHEMO yBary Ha
TOUKY, sika cBoro uacy Oyna BucinoBineHa B.C. 3enenenpkum, M.B. Kypkinum, mo 3
MOMEHTY TpuiHATTS 3akoHy Ykpainu «lIpo 3abe3mnedenHs Oe3rneku ociod, siki OepyTh
y4acTh Y KPUMIHAIBHOMY CYJOYMHCTBI» SIK OCOOJMBOTO 3aKOHOJABYOTO aKTy MpPaBOBa
HayKa, FOpHIMYHA TPAKTHKA CTAJId BOJOJITH HOBHM CaMOCTIHHUM 1 IO TOTO X BEIbMHU
HEOOX1IHUM CYCIUJIbCTBY MPABOBUM 1HCTUTYTOM, y 3B'A3Ky 3 UMM BHHHUKIIA IpobOiieMa
BU3HAUEHHS HOTO MICIIS B CUCTeMI JIitouoro mpasa [58, c. 88]. Tox MoxkHa KOHCTAaTyBaTH,
o (aKTUYHO /10 YXBaJCHHSI BKA3aHOTO 3aKOHY TaKi BIJHOCHHU PErJaMEHTYBaJIUCh B

aIMIHICTPaTUBHOMY TOPSIIKY HOpMamH IMiJ3aKOHHUX akKTiB Ta He Oylu YacTUHOIO
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KpUMIHQJIBHOI TporiecyanbHoi aisuibHOCTI. 3o0kpema KIIK VYkpainm 1960 p. Oys
JIOTIOBHEHUH CT. CT. 52-1-52-5, sK1 pernamMeHTyBaiu BKazaHe nmuTaHHs 3akoHoMm Ne 1381-
XIV Bix 13.01.2000 poky [104; 140], ToOTO hakTUIHO Yepe3 CiM POKIB MICIIS YXBATICHHS
y 1993 pomi 3akony Ykpainu «Ilpo 3abe3neuenns Oe3mnexku ocio, siki OepyTh y4acTb y
KPUMIHAJILHOMY CYJIOUYHMHCTBI».

BBaxkaemo, 1110 BiICYTHICTb TaKO1 B3a€MHOI Y3rO/PKEHOCTI MIXK BKa3aHUMHU aKTaMHU
BXKE 3 CAaMOTr0 MOYaTKy 00yMOBHMIIA OKpEM1 HEJOIIKK IPABOBOTO PETYJIIOBAaHHS BKa3aHOTO
MUTAHHS, 10 1 CTAJIO IPUBOJIOM TSI KPUTHKH 3 OOKY HAYKOBIIIB TiXOMIB IO TIPABOBOTO
pEryJtoBaHHSI MOPSAKY 3aCTOCYBaHHs 3aX0JlIB 3a0e3neueHHs Oesneku. Tak, mpuMipom
BKA3Y€TbCS, IO 3arajoM BITUM3HSAHY CHCTEMY 3a0e3leueHHs O€3MeKH Y4YacHMKIB
KPUMIHABHOTO MPOBAKCHHS HE MOXHA Ha3BaTH JOCKOHAJIOI, TOMY CIifl 3BEpHYTH
yBary Ha MDKHApOJHUN JOCBIA 13 3a3HAYEHOrO IMUTAaHHS 13 TOJAIBIIUM HMOTO
BIIPOBA/KEHHSAM Yy HalllOHAJIbHY MpakTuky [172, c¢. 119]. 1le 3HOBY Taku miAKpECIIOE
BaXJIMBICTh, 3HAYYILICTh Ta aKTYaJIbHICTh HAYKOBUX JOCIIIKEHb L1€1 TEMATUKH.

Ananizytoun ctpykrypy aociimpkennss B.C. 3enenennkoro, M.B. Kypkina
«3abe3nedeHHs 0e3MeKH Cy0’ €KTIB KpUMIHAIBHOTO MPOLECY», 3a3HAYUMO, 1110 OCHOBHUMU
MUTAHHAMH JOCITIPKYBAHOTO THCTUTYTY, aHAJI3y SKUX MPHUCBSATHIM yBary Iii HayKOBII],
CTaJIM HACTYITHI aCIIEKTH

Hacamnepen — 11e MOHSATTS Ta O3HAKH, a TaKOXX BCTAHOBJICHHS KoOJia CyO’€KTIB
KPUMIHAIBHOTO TPOIIECY, IIOA0 SKHX 3aCTOCOBYIOTHCS BIAMOBIJIHI 3aX0au O€3MeKu. 3
ypaxyBaHHSM 4OTr0 aBTOopaMu OyJia 3amporioHOBaHa BilacHa iX kiacudikaiis. OxkpeMmy
yBary BU€H1 IPUIUIM 1 TAKOMY 0a30BOMY SIBUIILY I[bOTO 1HCTUTYTY SIK MOHSTTS «O€3MeKa»
Ta «3a0e3nedeHHs 0e3nekn» ii 00 Cy0 €KTIB, K1 HaIIJICHI BIAMOBIAHUM MpaBoM. Tox
iX TO3ULis MIJKPECIIOE OOIPYHTOBAHICTh BHUJAUICHHS SK OKPEMOIO EJIEMEHTY
KPUMIHAIBHOTO MPOIIECYaIbHOTO CTaTyCy OCOOHM ii IpaBa Ha Oe3reKy Ta ii 3a0e3neYeHHs.
Takox, 3 UMM BapTO MOTOAUTHCSH, 110 3a0e3MeueHHs 0e3MeKn Mae OyTH CIPsIMOBAHO Ha
BIJIMOBITHUM OO’€KT, SKUU TMOpSA 3 MPEIMETOM 3aXUCTy OyB JIOBOJI 3MICTOBHO
po3rnsiHyTuid aBropamu. Bapro minrpumaru nymky B.C. 3enenernwskoro, M.B. Kypkina,
o 3a0e3NeyeHHs] 3aXUCTy OCcOoOM y KPHUMIHAJIBHOMY MPOLECI MOKIMBO BHUKIIOYHO

3aBJSKM BU3HAYCHWM Yy 3aKOHI 3axofaM 3a0e3leueHHs Takoi Oe3mekH, sKi Oyiu
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MIPOaHaJII30BaH1 Ta OXapakTepu3oBaHi B MoHorpadii. Takok BUSHUMH y TOCTIHKEHH1 0YJ10
PO3IJISIHYTO MOHATTS Ta CTaTyC YIOBHOBAKEHUX JEPKABHUX OpPTaHiB, K1 OEpyTh y4acThb y
TISUTBHOCTI 3 3a0e3rnedeHHs] Oe3neku Cy0’€KTIB KpUMiHAIBHOTO mpolecy. HaykoBii
HeOe3MMiICTaBHO TOAUIMIIN iX Ha OpraHu, sKi MPUUMAIOTh PIIICHHS PO 3aCTOCYBaHHS
3axO0/IiB Oe3MeKu, i OpraHu, sKi 311HCHIOIOTh 3aX0/I1 O€3MEeKH, a TAKOXK Y poOOTi HaBeu ix
3MICTOBHY XapaKTePUCTHKY. 3aBEpIIye TOCIIHKCHHS JOKJIATHUN aHali3 METOAWYHUX 1
TaKTUYHUX 3aca]l IPAKTUYHOTO aCMeKTy 3/11iCHEHHIO 3aX0/11B 3a0e3Ne4UeHHs 0e3MeKH, 10
YTBOPIOE BIAMOBITHUIN MPOIIECyaTbHUN MOPSIIOK 3aCTOCYBAHHS IUX 3ax0miB. [Ipumimimm
aBTOPU TAaKOXK yBary 1 akTyaJbHOMY MUTAaHHIO CHUCTEMH TrapaHTii peali3ailii 3axoiiB
oesmeku [57].

OTxe, MOXHA MINTH BHCHOBKY, IO IpoOjieMaThka 3a0e3reueHHs: Oe3MeKu
Cy0’€KTIB KpUMIHAJILHOTO MPOIIECY BKa3aHUM HAYKOBLISIMH PO3TJIsIIaIacs y TBOX B3aEMHO
OB’ A3aHUX ACTICKTaX.

[lo-nepiie, B aCMEKTI CTPYKTYpU MPOLECYaTbHUX IPABOBIIHOCHH, SIKI BUHUKAIOTh 3
puBOAY 3a0e3medueHHs OE3MEeKH BiIMOBIIHUX OCI0 — Cy0’€KTIB KPUMIHAIBHOTO IPOLIECY,
Ta 3aCTOCYBaHHS Mepe0aueHUX 3aKOHOM 3aXO0/iB ii 3a0e3neueHHs. ToOTo MoBa e mpo
Cy0’€KTIB MPAaBOBITHOCHH (10 SKUX 3aCTOCOBYIOTH 3aX01 O€3MEKH 1 TUX, XTO Il 3aX0JI1 3
METOI0 3a0e3MeueHHs 0€3MEeKH 3aCTOCOBYE), 00’ €KTH MPABOBIIHOCUH (00’ €KT Ta MpeIMET
3aXUCTY), 3MICT MpPaBOBIAHOCHMH (IpaBO Ha 3abe3meueHHs Oe3neku Ta OOO0B’SI30K
3aCTOCYBAaTH BIJMOBIAHI 3axo01u). BBaxkaemo, 10 BpaxoBYIOYHM Te, IIO Il €JIEMEHTH
00’€THYIOThCSI MIXK COOOI0 MPUITMCAMU MPABOBOT HOPMHU, @ BTUIIOIOTHCS Y KPUMIHAIbHY
npolecyalibHy AISUTBHICTh, TO TaKUM MIAX1J 3aCIyroBye Ha yBary. 3 I[bOIO MPUBOIY
HAYKOBIIl 3ayBaXKyIOTh, III0 KPUMIHAJIBHO-TIPOLIECYalIbHA TISUTbHICTh MOXKE B1I0yBaTHCS
jumie y GopMi KpUMIHATBLHO-MPOIECYAIbHUX BIIHOCHH, 00 1HIIOrO CHOCOO0y peanizaiii
MpaB 1 BUKOHAHHS 000B’S13K1B Cy0’ €KTaMH KPUMIHAJIBLHOTO TIPOBAHKEHHSI HE Tepe0adeHo
[100, c. 45]. Tox 1 mocimipKyBaHa IISJIBHICTh «MOXe BinOyBatucs juine y ¢Gopmi
KPUMIHAJIBHO-TIPOLIECYaIbHUX BITHOCUHY. BiIMOBITHO A0 IIBOTO 3ayBa)KUMO, 110 TOTJISI
Ha 3a0e3meueHHs O€3MeKW CyO’€KTIB KPUMIHAIBLHOTO TIPOIECY SIK Ha OCOOJUBI
KpUMIHAJIbHI TpOIeCyalibHI BITHOCUHHU, sikuii 3anpornionoBanuii B.C. 3enenenpkum, M.B.

Kypkinum sik miaxig 10 JOCHTIKEHHS BKa3aHOTO SIBUILA, € IITKOM BUIIPaBIAHUM.
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[To-npyre, cmia BiAuaTd HaJISKHE HAYKOBIPIM, SKI HE OOMEXWIHUCS JIUIIE
TEOPETUYHUM AaHAII30M I[i€] TPOOJIEMAaTUKHU, a TPOBEIM IPYHTOBHE JOCIIIKEHHS
MPAKTUYHOTO ACMEKTy 3aCTOCYBaHHS 3axXO[iB 3a0e3meueHHs1 Oe3neku ocid, ki 6epyTh
y4acTh Y KpUMIHAJILHOMY CYZOYMHCTBI. TOX MOKHA 3a3HAYUTH, IO OKPEMHUM aCTIEKTOM
i€l TEMATHKHU CII1J] BBOKATH MPOILECYaTbHUM MOPSI0K, YMOBU Ta MiACTaBU 31MCHEHHS
YIIOBHOB&KEHUMH OpraHaMu il 3 3aCTOCYBaHHS 33aXOJIB 3a0e3leyeHHs Oe3MeKH, a
TaKOK T1 METOIMYHI Ta TAKTUYHI 3aCa/Ii, Ha SKUX IS IsUIbHICTh Ma€ 0azyBatucs. Biache
TIeH TIpOoIeCyaTbHUM MOPSIOK BUCTYMA€E (GOPMOIO ICHYBaHHS Ta 3MIHCHEHHS BiMOBITHUX
MIPABOBIIHOCHH, BIH BU3HAYA€E MOPSIOK /i 1X yYaCHUKIB, IXHI IpaBa Ta 000B’s13ku. Takox
HEMaJIO3HAUYHUM € aKIIEHT Ha TapaHTIAX 3aCTOCYBaHHS 3aXO[1B 3a0e3MeueHHs Oe3MeKH
Cy0’€KTIB KpUMIHAIBHOTO mpoliecy. L1 rapanTii 6e3yMOBHO € YaCTHHOIO AOCI1HKYBAaHOTO
aBTOpamu mnpoiecyanbHoro nopsiaky. I rakuit miaxin B.C. 3enenenskoro, M.B. Kypkina
JI0 aHaji3y MNPaKTHUYHOI IUIOIIMHU 3aCTOCYBAHHS 3aXOAIB 3a0e3leyeHHs Oe3MeKu y
KpUMIHAJIbHOMY POBAHKEHHI BKa3y€ Ha MOKJIMBICTh OISy HA IO TISIIbHICTB SIK IEBHY
LUTICHY CUCTEMY — IpOLECyallbHE MPOBAPKEHHS. | 11ell aclekT, sKUil € BaKIUBUM JJIs
aHaJi3y caMoOro MPOIECYATbHOTO MOPAIKY 3aCTOCYBAHHS TOCTIKYBAHUX 3aXO0JiB HAMH
Oyze nmpoaHanizoBaHo B poOOTI OKpEMO.

Sk miacymok Binmivaemo, mo B.C. 3enenenpkuii Ta M.B. KypkiH y HaykoBi# mpariii
«3abe3nedeHHs 0e3neKu cy0’ €KTIB KPUMIHAIBHOTO MPOLIECY» 1MCHO, SIK CIYIIIHO BKa3aHO
O.0. I'punbkiB ta A.O. Jlsm, 3amovyaTkyBaiy TOCHIKEHHS i€l mpodiemu B Ykpaini [32,
c. 9-10]. BBaxxaemo, 1110 3anpONOHOBAHUI HUMU SIK PyHIATOPAMH LILOTO HAPSIMKY TT1AX1]T
BapTUil yBaru i HOro JOLLUIBHO Y3SITH 32 OCHOBY. AJie 3BICHO 3 YPaxyBaHHSIM CyYacHUX
HaMpaloBaHb HAyKU KPHUMIHAJIBHOTO TPOIECY Ta aKTyaJlbHOTO CTaHy KPHUMIHAJIbHOTO
IpOIeCYaIbHOTO 3aKOHOAABCTBAa YKpaiHHU Ta aKTiB MIXKHAPOAHOTO TpaBa 3 03HAYCHOTO
MUTaHHS.

[TpumipoM, 3ayBakMMO Ha TOH MOMEHT, 110 MOYMHAIOYM 3 yXBaJleHHs y 1996 porii
Konctutyuii Ykpainu pgenani ICTOTHINMIOI Ta HE3YNMMHHOK CTaia TpaHcpopMalis
XapakTepy B3aEMOJIi MIX O0CO00I0 Ta JEepXKaBor. 30KpemMa MM JeKUIbKa pasiB
aKLEHTYBAJIM yBary Ha 3MICTI Ta POJIi MOJ0XKEeHb CT. 3 OCHOBHOTO 3aKOHY SIK JJIs B3araji

peatizariii mpaBOOXOPOHHOI (DYHKITIT Iep KaBH, 31HCHEHHS! KPUMIHAILHOTO CYJOYHNHCTRA,
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TaKk 1 BJAcCHE JOCHIKYBaHOI MiSUIBHOCTI 3 3a0e3MeueHHs O€3MeKH YYaCHHKIB
KPUMIHAIBHOTO Cy/IOYMHCTBA. Jle, Ha Hall MOIJIAJ, iICHyloUa KOHIICMIlisl 3a0e3neueHHs
0e3neKr 0co0u y KpUMIHAIBHOMY CYAOYMHCTRI, JIUIIE K 3aC00y CTBOPEHHS HEOOX1THIX
YMOB [UIsl HAJIC)KHOTO BIANPABICHHS MPaBOCYIJIs, HE IOBHOIO MIpOIO BIJMOBIAAE
XapakTepy MpaBoOBOTO MPUMHKCY BKkazaHoi ctarTi Koncrurymii Ykpainu. OgHak, CBOro yacy
B.C. 3eneneupkuii Ta M.B. Kypkin 3BepTanu yBary Ha Ty 0OCTaBUHY, IO OLIBIIICTh
Cy0’€KTIB KpUMIHAIBHOTO MPOBAKEHHS, BUKOHYIOUH TIOKJIa/ICH1 Ha HUX (PYHKIIIT, THM YH
IHIIIMM YMHOM CHpUSIOTH JEp)KaBl y BUKOHAHHI 3aBJaHb, AKi CTOSITh TMEped HEI Ta
CYCHIBCTBOM c(epi y 00pOoTHO1 31 3TOUYMHHICTIO, @ TOMY, BOHU POOJISITH BUCHOBOK, IO
IHTEpeCH TMpaBOCYAsl ¥ 1HIIMX JEp)KaBHUX OpraHiB, sKi 3a0e3MedyloTh HOro
BIJIIIPABJICHHS, BUCYBAIOThCS Ha MEPIINUN TUIAH SIK CYCHUIbHA I[IHHICTh, IK IPIOPUTETHUN
00’exT, mo masarae 3axucty [57, ¢. 30-31]. Braxaemo, 1110 BUXOAI49M 3 TIyMAYCHHS Ta
XapaxkTepy npunucy ct. 3 OCHOBHOTO 3aKOHY, SIKIIO IHTEpEeCH 0CO0U y Oe3Iell Ta 3aXUCTI
il mpaB HE BUCTYMNAIOTh HAWBMILOKO I[IHHICTIO, TO MPUHANWMHI X BapTO PO3IIISAATU SIK
pIBHO3HAYHI 3 1HTepecaMu mpaBocyiis. [IpuHaiiMHI Take CydyacHE TIIyMau€HHS METH
[bOTO 1HCTUTYT CHpPOOYeEMO peali3yBaTH Y HaIIOMY JOCHIKEHHI. AJie, TONpH
JTUCKYCIMHHMI XapakTep okpeMux mojoxkeHb pociipkenHs B.C. 3enenenpkoro, M.B.
KypkiHa, ioro HayKoBY, METOAOJIOTIYHY Ta MPAKTUYHY I[IHHICTh HE MO’KHA HE BU3HATH.
Y 11bOMy KOHTEKCTI 3BEpHEMO YyBary Ha IliKaBy MOyOJiKailil0 — peleH3ilo Ha
moHorpadiro B.C. 3enenernproro, M.B. Kypkina «3abe3neuennsi Oe3meku CyO’€KTiB
KPUMIHAJIBHOTO MPOIIECY», HaJlaHy 3HaHUM ¢axiBiieMm y raiysi npaBa O.M bangypkoro.
OcTanHii 3a3HAYMB HACTYIHE, M0 «AKTYaJIbHICTh 1€l MOHOTpadii BiTIyBaem oapasy,
... BuganHs Takoi KHUTH € HAI3BHUYAMHO CBO€YACHUM 1 BKpall HEOOXITHHM SIK JUIS
(baxiBIiB HAyK KPUMIHAIBHOTO LUKJITY, TaK 1 JJis MPal[iBHUKIB MPABOOXOPOHHUX OPTaHiB 1
CYANiB, sIKl ... 3000B’s13aH1 3a0e3nedyBaTu Oe3neky cyO’€KTiB, IO OepyTh ydacThb y
KPUMIHAIBHOMY CYJIOYMHCTBI, ... . ToMy 0e33amepedHo Ciii MOrOJUTHCh 13 JTYMKOIO
aBTOPIB IPO Te, 110 OCKIbKK B 1H(QOpMaIliitHoMy (GOH/I KpaiHu BiACYTHI HEOOXIJIHI st
YCIIIIHOTO BHUPIIICHHS TAaKUX 3aJa4y HAyKOBI JIaHl, TO BUHUKAE COLIATbHO OOYMOBIJIECHA
HEOOXITHICTh 3IHCHUTH HAYKOBE JOCIIHKEHHS YChOTO KOMITJIEKCY Ha3BaHOI MPOOJIeMHU.

Criz BIA3HAYKTH, IO aBTOPH OJIMCKYy4Ye BUPILIWIIM 1I€ 3aBJIaHHS 1 MU TETIEp MAaeEMO Teplie
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He TUILKM B YKpaiHi, ane i cepen kpain CHJI miicHe MoHOTpadiuHe TOCTIKEHHS yCiel
PI3HOMAaHITHOCTI aKTyaJIbHUX TTpo0JieM 3a0e3nedeHHs Oe3MeKH Cy0’ eKTIB KpUMIHAILHOTO
IpoIiecy, B IKOMY, TIO-TIepIIie, BUCBITIACHI TEOPETUYHI 3acay ii 3a0e3neueHHs 1, Mo-Apyre,
po3po0JieH1 METOAMYHI MpaBUJIa 1 TAKTUYHI IPUHOMH peatizallii pi3HUX 3aX0/11B O€3MeKH,
BU3HAYCHI MIACTaBU 1 TMPOIECYyabHUI TMOPAJOK TNPUHHATTA pillleHb AK Mpo ix
3aCTOCYBaHHS, TaK 1 TPO MPUITUHEHHS €1 TiSUTbHOCTI [2]. 3 03HAHOMIICHHS 3 IDYHTOBHUM
aHaJl30M po0oTH, sikuid nmposeaeHo O.M banypkoro, BIAMITUMO, 110 Y 3MICTI IpeIMeTa
HaykoBoro gociimkenns B.C. 3enenenskoro, M.B. Kypkina perieH3eHT BUALTUB JIEKiJIbKa
BAYKJIMBUX ACIIEKTIB II1€] TEMATUKH.

Tak, Hacammepe]] IpUBEpPTAE yBary akIEHTYBaHHS Ha CYTHICHOMY IpHU3HAY€HHI
BKa3aHOT'0 IHCTUTYTY «3000B’A3aH1 3a0e3neuyBaTu 0e3neKy cy0’ €KTiB, 10 OepyTh y4acTh
y KpUMIHAJBHOMY CYIOYMHCTBI». LI KoHCTaralis, sIK BBa)Xa€EMO, BHU3HAYA€ BEKTOP
JOCIIIPKEHHS 111€1 YaCTUHH KPUMIHAJIBHOTO MPOLECY caMe sIK 3ac00y TrapaHTyBaHHS PaB
Ta CBOOOJ 0COOM y KPUMIHAJIIbHOMY MPOBAXKEHHI. TaKk0oXk Il KOHCTATALllsl XapaKTEepU3ye
3a0e3neyeHHs 6e3neKy cy0’ €KTIB KpUMIHAILHOTO MIPOIIECY SIK CUCTEMY MPaB Ta 000B’SI3K1IB
y TIEBHOMY 3a0e3nedyBajibHOMY IIPAaBOBOMY BIJHOIICHHI, /¢ Cy0’€KT a00 Yy4YaCHHK
MPOIIECY Ma€ MpaBo Ha Oe3MeKy, a MpaliBHUKUA MPABOOXOPOHHHUX OPTaHiB 1 CyJIi HECYTh
00B’s130K ii 3a0e3neuntu. Ha Hamy nyMKy, 1€ BaXJIMBUN aClEKT, IKUM Ma€ OHTOJIOTTYHE
3Ha4YeHHS 11 (POPMYBaHHS K MPABOBITHOCHH, TaK 1 BU3HAYEHHS XapaKTepy BIAMOBIAHOI
MPOIECYanbHOI JISUTBHOCTI 3 3abe3mneueHHst Oe3meku cy0’ €KTiB, MO OepyTh y4acTh y
KPUMIHAIBHOMY CYAOYMHCTBI.

Takox 03HAHOMIIEHHS 3 PEIIEH3I€I0 A€ MiCTaBH JIJIsl BACHOBKY, 1110 JIOCIIIKyBaHE
y JucepTallii sBHUILIEM € KOMIUIEKCHMM, amke sK 3ayBakye O.M banmypka, BOHO
CTOCYEThCSI «YyCi€l PI3ZHOMAHITHOCTI aKTyaJlbHUX MpoOieM 3abe3neueHHs Oe3neku
Cy0’€KTIB KPUMIHAJIBHOTO TMporecy». To0TO BOHO HE 3BOJUTHCS BHUKIIOYHO JI0
KPUMIHAIBHUX TMPOLECYAIbHUX HOPM, YU TUIBKM [0 KPUMIHAIBHOI MPOLECyalIbHOI
JUSTBHOCTI, 00 BUKITIOYHO JI0 MPOIECYalbHHUX MpaB Ta 000B’S3KIB ii YYaCHHUKIB, YU J0
3ax0/1iB 3a0e3medyeHHs ix 6e3neku. | 1ie Bu3Hayae HeoOX1JHICTh MOTJIAY Ha 3a0e3MeueHHs
oe3rneku 0ci0, 1Mo OepyTh Y4acTh Y KPUMIHAJIBLHOMY CYJAOYHMHCTBI, 3 BUKOPHUCTAHHSIM

CUCTEMHO-CTPYKTYPHOTO METOAY SK Ha CKJIaJHY, KOMIUIEKCHY CHCTEMY 3aB’sI3KiB Ta
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BITHOCHH, sIKa Ma€ BJIACHY CTpPYKTypy Taka (opMmyiroBaHHS NHUTAHHS BU3HAYAE TE
3aBJIaHHS, SIKE CIIPOOYEMO peai3yBaTH B JOCIIKEHHI.

[ e oMH BUCHOBOK 3 aHAJIi3y HaBEIEHOI BUIIE pPerieH3ii. 30KpeMa MmoroIuMocs 3
O.M bannypkoto, 1110 B po3pi3i ICHYBaHHSI IILOTO SBHILA HOTO MOYKHA XapaKTepU3yBaTH SIK
«TO-TIepITie, BUCBITICHI TEOPETWYHI 3acamu ii 3abe3medeHHs 1, Mo-Ipyre, po3podiieHi
METOHMYHI MpaBUJia 1 TAKTUYHI PUHOMH peaizallii pi3HUX 3axX0/iB Oe3MeKH, BU3HAUCH]
M1JICTaBH 1 IPOLIECYyATIbHUM MOPSIIOK MPUIHATTS PillIEHb SK PO iX 3aCTOCYBaHHS, TaK 1 IPO
MPUITMHECHHS TTi€1 TisUTbHOCTI» [2]. ToOTO B HAIIoMy TOCIIPKEHH] BapTO BUAUIATH YMOBHO
Ka)Xy4dH, TPYU B3a€EMHO TOB’s13aHi 0J10ku. MoOBa iijie Mpo TEOPETUUHUN OJIOK MUTaHb, K1
CTOCYIOTBCSI CYTHOCTI, 3MICTY, O3HAK Ta 3HAYeHHs 3a0e3rneueHHs 0e3MeKku cy0 €KTIB, 110
OepyTh y4yacTh y KpHUMIHAJIBHOMY CYIOYMHCTBI. lle TakoX CTOCYe€ThCs BU3HAYEHHS
MIPABOBOI OCHOBH Ta XapaKTepy MPaBOBOTO PETYJIOBAHHS BIIMOBIAHUX BIIHOCHH. Takox
MOBA i1€ 1 TPO MPAKTUYHUI OJIOK, SIKUIA B1I0OpaXkae Ta HA/Ia€ XapaKTEPUCTHKY 00’ €KTaM
Ta cy0’€KTaM BIANOBIIHUX MPOIECYaTbHUX MPABOBIAHOCHH, MPOLECYATbHOMY MOPSAKY
peaizalii pi3HUX 3axX0/11B Oe31eku. I Bij cebe JOMMOBHUMO, IO BAPTO BECTH MOBY ITPO OJIOK
NUTaHb, SKI TOB’S3aHI SK 3 YAOCKOHAJICHHSM HOPMATHBHO-TIPABOBOI OCHOBU IIHOTO
IHCTUTYTy, TakK 1 TMIJABUIICHHAM €()EKTUBHOCTI 3aCTOCYBaHHS OKPEMHUX 3aXOJliB
3a0e3neueHHs Oe3neku. OcTaHHIM OJIOK SIK pa3 1 COPSAMOBAaHUN HA PO3B'SI3aHHS TOTO
MUTaHHA y 11l cdepl, MO0 SIKOTO HAYKOBII BKa3yl0Th, 110: «Ha chOroaHilIHIi 1eHb B
HAIIIi Iep>kaBl Ha 3aKOHOJIABYOMY PiBHI 3aKPIIJICHO MEPEiK Croco0iB 3aXUCTy 0C10, sIK1
OepyTh y4acTb Yy KpUMIHAJbHOMY CYIOYMHCTBI, 3/I1IICHEHO 1X MPAaBOBY pErJIaMEHTAIlIO,
IpOTe, 3arajloM BITYM3HSHY CUCTEMY 3a0e3neueHHs O0e3NeKd YYaCHHUKIB KPUMIHAIBHOTO
MPOBAKCHHS] HE MOJYKHA HA3BaTH OCKOHAJIOK, TOMY CJiJlT 3BEpHYTHM YBary Ha
MDKHApPOJHUM JOCBiJ 13 3a3HAYEHOTO MUTAHHS 13 MOAAIBIINM HOTO BIPOBAKEHHSIM Yy
HAI[lOHAbHY TIpakTuKy» [172, c¢. 119]. Tox muTaHHS YyAOCKOHAJICHHS HAIlIOHAIBHOI
cucTeMHt 3a0e3neueHHs 0e3MeKu cyd’ €KTIB KpUMIHAIBLHOTO MPOLIECY € BKpail BAKIIMBUMU,
a ix peanmizalii, y YoMy BapTO MOTOJUTHUCS 3 HABEJIEHOIO JTYMKOIO, Ma€ BiAOyBaTUCS 3
ypaxyBaHHSM HassBHHX MIXHAPOJHUX CTaHIAPTIB Y ik chepi.

BBaxkaeMo npoBeieHUI aHaITi3 OAHIET 3 EPIIUX MPaIb 3 TOCHIIKYBAHOTO TUTAHHS

B IIUIOMY 3a0e3neunB (OpMyBaHHS LITICHOIO Oa4yeHHS OCHOBHUX MUTAaHb Ta CYTHICHUX
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acmekTiB mpoOjieMaTuku 3a0e3medyeHHs Oesneku oci0, ski  OepyTh y4acTb Y
KPUMIHAIBHOMY CYAOUYMHCTBI. OMmHAaK, JUisi MOro OCTaTOYHOI'O 3aBEPIICHHS 31MCHUMO
y3arajbHEHUH aHali3 HasBHUX HAYKOBUX Ipallb Ta MpeaMeTa JOCHTIHKEHHS O3HAYeHOl
TEMAaTHKH, sIKa BiJIHANIIIA Y HUX CBOE B1JIOOPa’KCHHSI.

Tak, ocHOBHMIA 00CAT HAYKOBUX JOCHIHKEHb MUTaHb 3a0e3MeueHHs 6e3MmeKku 0cio-
YYaCHHUKIB ~KpPUMIHAJIBHOTO TPOBA/KCHHS, OE3yMOBHO, MPHUCBAYEHO 3araJbHUM
TEOPETUYHUM acleKTaMm Ili€l mpoOieMaTuku. Y Horo mMekax HayKOBIIl BHCBITIIIOBAJIU
MUTAHHS CTAHOBJICHHS BKA3aHOTO 1IHCTUTYTY, XapaKTePU3yBaJl CyTHICTh Ta 3MICT MOHSTh
«Oe3reka ocobm», «3abe3mneueHHsi Oe3neku ocoOu», poJib Ta MPU3HAYCHHSI 1THCTUTYT
3a0e3reyeHHs 0e3MeKN YYaCHUKIB KPUMIHAIBHOTO TIPOBAKEHHS, (hOpMH HOTO pearizallii
1] Yac KPUMIHAIBHOIO MPOBAHKEHHS, CTaTyC YYAaCHUKIB BIJIMOBIAHUX MPAaBOBITHOCHH
3a0e3neuyBalIbHOTO XapaKTepy, BUAM 3aX0/1B 3a0e3neueHHs Oe3neku. 3okpema 1ie mpari
takux BueHux sk: B.C. 3eneneupkuii, B.H. Kypkin «3a0e3neuennst 6e3nexku cyO'eKTiB
KpuMiHanbHOrOo mnponecy» [57], O.0O. I'punbkiB «3acTocyBaHHsS 3axo0lIB Oe€3NeKu
YYaCHUKIB KPUMIHAJILHOTO CY/IOYMHCTBA: BITYM3HSIHA ITPAKTUKA Ta CBITOBHUM JOCBiI» [31],
b.M. Kaumap «MexaHi3M 3a0e3neyeHHs Oe3neku oci0, skl OepyTh ydwacTb Yy
KPUMIHAIBHOMY CYJIOYMHCTBI (KpUMIHAJILHUN mporecyaibHuil acnekT)» [64], T.L.
[Tanacrok «3axuCT CBIAKIB Ta MOTEPHUIMX Yy KpPUMIHAIBHOMY Mporect Ykpainuw» [128],
aHAMITUYHUN oy «3abe3neueHHs 0e3MeKd YYaCHUKIB KPUMIHAIBHOTO CY/TOYMHCTBA :
MDKHApOAHUNA Ta BITYM3HSHUM aocBimy aBTopu M.O. Caipin, JI.M. llecTomanonra, A.l
[Taceupkuii [46], O.[1. KotoBa «I1oHATTS Ta MOPSIOK 3aCTOCYBaHHS 3aC001B 3a0€3MEUCHHS
Oe3neku B KpuMiHaabHOMY TipoBakeHHD» [88], B.M. Teptunmnuk «"apanTii icTuHu Ta
3aXUCTY MpaB 1 CBOOO I JIFOJIMHU B KpUMiHaTbHOMY miporieci» [199], O. Illumno, B. Mapunis
«/lep>xaBHMIA 3aXUCT CyAJIIB, MPAI[IBHUKIB CYy, PABOOXOPOHHUX OpPTraHiB Ta OCIO, K1
OepyTh y4acTh Y KpUMIHAJIbHOMY CyJIOUYMHCTBI» [242] Ta HU3KA 1HIIHUX.

[le omHUM HANPSIMOM HAYKOBHX JOCTiKEHh BKa3aHOT IPOOJIEMATHKH CTAJIO0 aHATi3
NUTaHb HOPMATHBHO-IIPABOBOIO (3aKOHOJIABYOT0) PETYJIIOBAHHS OKPEMHUX EJIEMEHTIB
KPUMIHAIBHOI TMPOIECYalTbHOI MISUTBHOCTI 3 3a0e3MedyeHHs Oe3NeKd YYaCHHKIB
KPUMIHAIBHOTO CYAOYMHCTBA. 30KpeMa BOHO 3HAMIILIIO CBOE BIOOpaKeHHsI B Iparisix

takux BueHuX sK: B.I. bospoB «Komenrap no 3akony VYkpainu «[Ipo 3abe3nedeHHs
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0e3reku ocio, siki OepyTh y4acTh y KpUMIHAIBHOMY cyaouuHCTBI» [5], [.B. I'moBrok « Sk
3akoH Ykpainu "mpo 3abe3nedeHHs O6e3neku oci0, K1 0epyTh y4acTb Y KPUMIHATLHOMY
CYAOYHHCTBI" CHIBBIAHOCUTHCS 3 KPUMIHATBHUM MPOLECYATbHUM KOAEKCOM YKpaiHu B
kouTekcti CHITK?» [24], T'orych O. B. «Po3BUTOK 3aKOHOAABCTBA PO O€3MeKy CyO'€KTIB
KPUMIHAJIBHOTO CY/JIOYMHCTBA SIK OJMH 13 HAMpsSMKIB CyIOBO-IIPaBOBOi pedopmm» [25],
['.B. KonoBanoBa «3abe3neueHHsl 0€3MeKH YYaCHUKIB KPUMIHAJIBHOTO CYIOYHHCTBA 3a
HoBuM KIIK Vxkpainn» [79], H.C. KapnoB «3akoHomaBctBo VYkpainu y cdepi
3a0e3neueHHs Oe3neKu cBiaKiB Ta morepnianx» [63], I. Mamtotin «IIpobaemu npakTHaHOT
peamzarii 3akoHy Ykpainu «IIpo 3a0e3neueHHsi Oesneku ociO, ki OepyTh ydacTb y
kpuMiHanbHOMYy cyaounHcTBl» [113], IL.B. CepeOpsinchkuit «[IpaBoBuit anami3
3a0e3neyeHHs 6e3neku oci0, K1 0epyTh ydacTh y KpuMiHaJIbHOMY mpoueci» [185], A.B.
Ceinnunbkuit «HopmatuBHe miarpyHTs 3a0e3neueHHs 0e3neku oci0, siki 0epyTh y4acTb y
KpUMIHAJIBHOMY MPOBAKEHHI B YKpaiHi» [181].

Takox OKpeMuil HampsM OCTiIKEHb CTAHOBUTH MPOOIEMATHKA MPAKTHUYHOTO
acIeKTy 3aCTOCYBaHHsS 3axoau 3a0e3ledeHHs Oe3NeKH YYaCHUKIB KpPUMIHAJIBHOTO
npoBapkeHHs: O.B. bapaanpka, A.M. Opnean «3abe3neueHHs: 0e3MeKu MOTEPHIIUX Ta
CBIJIKIB Y KPUMIHAJIBHUX CIpaBax, MOB’S3aHUX 3 Topriiero moapMm» [3], O.0. Torych
«OKpeMi MUTaHHA 100 JAEPKABHOTO 3a0e3MedyeHHs] Oe3MeKn Cy0'€KTIB KPUMIHAIBHOTO
CYJIOUMHCTBA y cripaBax rpo xadapHuurso» [27], B.I. bosipos, O. B. Poxuenko «IIpo gesiki
po0JIeMHU 3aXUCTY OKPEMHX YYACHUKIB KPUMIHALHOTO cyaounHcTBay [4], FO. INymymsk
«3abe3neueHHsa Oe3neku 0ci0, Kl O0epyTh y4acTb y KPUMIHAIBHOMY CYJOYMHCTBI Ta
3aTy4aroThCs JI0 31MCHEHHS 3aBJaHb OMEPATUBHO-PO3NIYKOBOI misibHOCT» [34], O.B.
VYcenko «IIpobnema 3axucTy y4acHHKIB KpumiHaisHOTO mporiecy»[208], B.B. Kotosa
«3arajibH1 TIpaBujIa 3aCTOCYBaHHS 3aXOiB 3a0e3reueHHs1 0e3neKku 0ci0, siki BUKOHYIOTh
crnerianbHe 3aBaanas» [86], ML.JI. Tlaceunuk «3axoau 3abe3neueHds O€3MeKn YIaCHUKIB
KPUMIHAJIBHOTO MPOBAHKEHHS SIK €JIEMEHT cJiiuoi TaeMHuIi» [129], B.JI. TpackoBchkumii
«B3aemonia creuiagbHUX MIAPO3AUTIB cynoBoi mimmii «['pudon» 3 onepaTuBHUMU
OiApo3AIaMH MUTIIIT T yac yOe3nedeHHs YYacHHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA»

[204] Ta psan iHIIHX.
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be3ymMoBHO, OMMPEHICTh B 1HIITUX KpaiHaX 1HCTUTYTY 3a0e3MeueHHs 0e3MeKku ocio,
K1 OepyTh Yy4acTh Y KpUMIHAIBHOMY CYJOUYMHCTBI Ta IHIIUX (PopMax IMPaBOOXOPOHHOT
JISUTBHOCTI, HE 3aJIMIIMIIO0 OCTOPOHB BITUYM3HSHUX HAYKOBIIB BiJl aHATi3y MIXKHAPOIHOTO
JOCBIy 3a0e3rneueHHs Oesneku Takux ocio: M.IO. AzapoB «JlocBig po6otu Itamii Ta
Himeuunnu mono 3abesnedeHHs Oe3neku ocid, siki OepyTh ydacTb Y KPUMIHAIBHOMY
CynounHCTB» [1], amamitmunuit orman  «3abe3nedeHHs  OE3MeKW  YYaCHUKIB
KPUMIHAIBHOTO CYJIOUYMHCTBA : MIKHApPOJHUN Ta BITYM3HSHUN NOCBiA» aBTopu M.O.
Cgipin, JI.M. lllecronamnosa, A.l. [Tsceupkwuii [46], T.I1. Kipieako «3a0e3nedeHHs O€3MeKn
moauHu  (human securite) Kpi3b NPU3MY  MDKHApOJHO-TIPABOBOTO  3aXHUCTY:
3araJlbHOTEOpPETHUYHA XapaKTepucTukay [66], B. Jlrobasina, A. UypinoBa «MixkHapoaHu
JOCB1JI yOe3lEe4eHHsI CBIAKIB y KpuMiHagbHOMY mpouect» [111], M.B. Hozapenko
«MixxHapoaHu# AOCBiA 13 3a0e3medeHHs Oe3reku ocid, B3aTux mifa 3axuct» [121], €.B.
OpuiieHko  «MDKHapoIHMIA — JOCBLJ — yOE3MEUEHHsS  YYacHUKIB  KPUMIHAJIBHOI'O
cynounHcTBay [125], A. M. Opnean «Ilpouenypa 3abe3neueHHsl O€3MEKH yYaCHUKIB
KPUMIHAIBHOTO TPOBA/KEHHS: ajarnTallil 3aKOHOJABCTBA YKpaiHU J0 €BPOINEHCHKHUX
ctanaaptiBy [126], HaBuanbHUN TMOCIOHUK «3a0e3MedeHHs] O€3MeKu YYaCHHKIB
KPUMIHAIBHOTO CYJJOUMHCTBA B YKpaiHi Ta 3apyOKHUX KpaiHax: MOPIBHSUIBHUN aHAIII3)
aBTopiB B.K. IlIkapyna, M.B. KoBasib, B.M. Aunpyiyk [47], Ta pan ivuux [47, 19].

Takox sSIK OKpeMHI acleKT AOCHIIKYBaHOI MPOOJIEMATHKH MOKHA BHJILIUTH
BU3HAUCHHS HAIpPsMIB BJIOCKOHAJIEHHS BKAa3aHOTO I1HCTUTYTY SIK 3 YpaXyBaHHSIM
OTpAIfOBAHHS HAI[lOHAJIBHOTO, Ta 1 MikHapogHoro aoceiny (O. I'orycek «llepcnekTuBu
PO3BUTKY 1 IIJISIXHM BJIOCKOHAJICHHS 3aKOHO/IABCTBA MPO JIepyKaBHE 3a0e3meueHHs Oe3neKu
Cy0'€eKTIB  KpuUMIHAIBLHOTO cymounmHcTBa» [26], HO.M. Kpamapenko «Illmsaxu
BJIOCKOHAJICHHSI TPOLIECYaJIbHOTO 3a0e3reyueHHsl Oe3MeKH YYaCHUKIB KPUMIHAIBHOIO
cynounHctBay [89], Ilemunenko H. B., boitkoB A. T'. «!YOesneueHHs ydacHUKIB
KPUMIHAJIBHOTO CYy/JI0OYMHCTBA B YKpaiHi : TeHjaeHmii ta nepcrnektuBu» [131], T. Cemkin
«YnockoHaneHHs1 3a0e3mneueHHsi Oe3neku oci0, Kl 0epyTh y4yacTb y KPUMIHAJIBHOMY
npoBaxeHH D [183]).

He oO6iiinuia yBarow 110 4aCTHHY KPUMIHQJIBHOI MPOIECYyaIbHOI MiSUTBHOCTI 1

CyZOBa TiIKa BIAJH, HAaJaBIIM y3arajJbHEHHS Ta MPOBIBLIM aHAJI3 CyIOBOI MPAKTHKH 3
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o3HadeHoro nutanHs [147], [138], [164], [6]. OcHOBHUI aKLIEHT Yy BIJIOBIJIHUX aKTaX
TIIyMa4eHHsI CTOCYBABCS 3MICTY HOPM KPHUMIHAJILHOTO MPOIIECYaTIbHOTO 3aKOHO/IABCTBA,
SKUM PETJIAaMEHTOBAHO 3aCTOCYBAHHSA 3aXOH O€3MEeKH B KpUMIHAILHOMY ITPOBAKEHHI Ta
1IXO/IIB JI0 TX MpaBUJILHOT peastizarii:

OxpeMo MOXHA BIAMITUTH JOCITIIXKEHHS [[bOTO MUTAHHS B 1HIINX Taly3sx IMpasa,
3okpema kpumiHaeHoMy (FO. II. CremanoBa «KpuMiHAIEHO-IPABOBUN  3aXHCT
BIiCbKOBOCTYk00BI11B Ta npaiiBHuKiB JIICY Bia npoTUNpaBHUX MOCITaHb, BUNHEHUX Y
3B’SI3KY 3 1X CIy’k00Bor0 AisutbHICTIO» [193], M.B. Tumuans «KpuminaibHO-TIpaBOBa
oxopoHa B Ykpaini oci0, B3situx mija 3axuct» [202]), aqminictparuBHomy (O.1. lyGenko
«AJIMIHICTPaTUBHO-IIPABOBUI MeXaHi3M 3abe3mneueHHs Oe3neku ocobu» [39], L[.B.
[leTpimak «AIMIHICTPAaTUBHO-IIPABOBHM MEXaHI3M JIEP>KABHOTO 3aXHUCTy CYAJIB Ta
MpaliBHUKIB MpaBooXOopoHHUX opraHiBy [132], C.M. Ilamxos, O.Il. Illem’sixoB
«AJIMIHICTPaTUBHO-IIPABOB1 aCMEKTH MPOBAXKEHHS MO0 3a0e3ledyeHHs Oe3neKku ocio,
AK1 OepyTh y4acTh Y KpUMIHAIBHOMY CyAOYMHCTBI» [130]), KpuMiHAIbHO-BUKOHABUOMY
npasi (M.B. PomanoB «IIpaBo 3acymkeHoro Ha ocoducty Oesmnexky» [196; 179]), nay
onepatuBHO-po3mrykoBoi aisuibHOCTI (Kmetr O. O. CraH HayKOBHX JIOCHIIKEHb
COLIIAJILHOTO Ta TPAaBOBOTO 3aXHUCTy o0cCi0, fKI HAAAlOTh JOMOMOTY ONEpPaTUBHUM
niapo3aiaaM Ha KoH(IAEHIIiHII ocHOBI [69, 69].

[lincymMoBYyIOUM HaBeAEHE, 3a3HAYMMO, L0 MpolIeMaThKa 3a0e3neueHHs 0e3MeKu
YYaCHUKIB KPUMIHAIBHOTO CYJOYMHCTBA € BAXKIMBUM HAIPSIMOM JIOCIIHKCHb Yy Haylll
KPUMIHAJIBHOTO TMPOLIECY, SKUH 1 JOCI HE BTpPaTUB CBOIO akTyalbHiCTh. Came 3
ypaxyBaHHSM BHJIUJICHOTO BHWINE y3arajdbHEHHS OCHOBHHX MUTaHh TEMAaTHUKHU HAYKOBHUX
myOJTiKaIlii 1mo/10 BKa3aHOTO aCTeKTy KpUMIHAJILHOTO MPOLIECyalIbHOTO MpaBa Y KpaiHu Ta
BPETYJIbOBAHOT HUM MPOIIECYAITBbHOI JISUTBHOCTI, MU 1 PO3TJITHEMO Y HACTYITHUX YaCTHHAX
JTUCEPTAIITHOTO JTOCHIPKCHHS OCHOBHI 3 HHMX. SIK BBakaeMo, iX aHami3 Ta 3MiCTOBHHI
pO3TISI  CIIPUATAMYTH KOMIUIEKCHOMY Ta TJIHMOOKOMY BHUCBITJIEHHIO TEMH poOOTH
«3acTocyBaHHsl 3aXOJ[IB 3a0e3MeUeHHs] OC3MEeKHM y KPUMIHAIBHOMY MPOBAKEHHI».
be3syMoBHO, pe3yabTaTOM AOCTI/DKEHHS TaKOXXK MArOTh BIAMOBIIHI TPOMO3MINI Ta
peKoMeHAallli 10 YMHHOTO KPUMIHAJIBHOTO MPOLECYaJbHOrO 3aKOHOJIABCTBA, SIKUM

peraamMeHTOBaHa JOCIIKyBaHa Y poOOTI KpUMiHAIBHA TTPOIECyalTbHA TiSUTHHICTb.
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1.2. TIoHATTHA, CYTHICTL Ta 3HAYeHHsl 3a0e3nedeHHs Oe3NMeKH YYACHUKIB

KPUMIiHAJIbHOTO NPOBA/IZKEHHS.

KpuMiHanbHe TpOBa/PKEHHS € PI3HOIUIAHOBOIO 32 3MICTOM Ta CIHPSIMOBAHICTIO
TISUTBHICTIO, SIKY 3JIACHIOIOTH a00 B fAKiM OepyTh y4acTh pi3HI 3a CTaTyCOM Ta CBOIMHU
byukuisimu cy0’extr. OHIEIO 3 HOTO CKIIQJIOBUX € MPOIeCyalbHa JIiSUTbHICTh, OB’ s13aHa
3 3a0e3neyeHHs1 O€3MeKH YYaCHHUKIB KPUMIHAJIBHOTO CYJIOYMHCTBA Ta 3aCTOCYBaHHSIM
BignmoBigHMX 3axofiB Oe3meku. 3rigHo KIIK Vkpaiam Tta 3akony VYipaiam «IIpo
3a0e3neyeHHs Oe3neku ocid, siki OepyTh y4yacTh Y KPUMIHAJIBHOMY CYIOUYHMHCTBI» 115
JUSUTBHICTD peati3yeTbes y MeKax nependayeHol MMMU akTaMu rpoieaypu. OnHak 3MiHa
xapaxkTepy Ta GopM KpUMIHAIILHO1 MPOLIECYaTbHOT JISTTLHOCTI, PO3IIUPEHHS KOJIa 0C10, K1
OepyTh y Hii y4acTh, NOTpeda BpaxyBaHHS HAMKPAIIUX CBITOBUX MPAKTUK 3aXHUCTy OCOOU
y KpUMIHAJIbHOMY CYJIOYMHCTBI — BCE 116 0OYMOBIIIOE HEOOXITHICTH HOBOTO MOTJISITy Ha
poJib, MiIClIE Ta MPOLEIYpPU 3aCTOCYBAaHHS 3aXOJiB O€3MEeKH Yy KPUMIHAIBHOMY
MPOBAKEHHI, K 1 HA TMEpeNiK BIAMOBITHUX 3aXO[iB O€3MeKu, KU moTpedye CBOrO
YIOCKOHAJICHHA. BIiImpaBHOIO TOYKOK JJisi KPOKIB IO OHOBJICHHIO 1HCTUTYTY
3a0e3reyeHHs] OE3MeKH YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA € aHalli3 0a30BOTO
SIBUIIIA, SIKE JICKUTh B IOTO OCHOBI, a CaMe MOHATH «0e3MeKa YYaCHUKIB KPUMIHAIBHOTO
CYIOYMHCTBa» Ta «3a0e3Me4eHHs] OE3MEeKH YYaCHUKIB KPUMIHAIBHOTO CYJOYMHCTBAY.
CaMe TOMYy aKTyaJlbHUM 3aBJaHHSIM HAyKH KPUMIHAJIBLHOTO IMIPOILIECY € TOJAJIbIIe
BHUBUYEHHS ITi€] YaCTUHHU KPUMIHAJLHOTO ITPOBAKEHHSI.

Ananizyroun (paxoBi JpKepena 3a3HaAYMMO, 10 TeMaThKa 3a0e3MeUeHHs Oe3NeKH
YYaCHUKIB KPHUMIHAJIHHOTO TPOBAKEHHS, 30KpeMa B acleKTl MmpaBa Ha Oe3MeKy Ta
3aCTOCYBaHHS BIJIMOBITHUX 3aXO/I1B i 3a0€3MeUeHHSs JOCIIKYBAJIA TaKl YKPaiHChKi BUCHI
ak: B.B. bypnaka, C.B. T'aiiny, . B. I'noBiok, O. B. Inbuenko, b. M. Kaumap, B.B.
Kopeupka, O.I1. Kopeupkuii, I[1.C. Muxaiinos, A.M. Opnean, [.II. [Tucemennuii, M.A.
[Toropenpkuii, A.B. Cpinmuneskuii, [1.B. Cepebpsucekuii, B.€. Tapacenko, I'.K.
Terepsitauk, JI. JI. Ynamosa, C.C. UepHsaBcbkuii Ta iHII1. Pa3om 3 ThM, 1 Ha 11e MU BKa3aJH
3a pe3yJibTaTaMH JIOCHIJDKEHHS MUTAHHS CTaHy HAyKOBUX JIOCIHIKEHb 3a0e3MeueHHs

0e3MeKH Yy4aCHUKIB KPUMIHAIBHOTO CYJOYMHCTBA, HAsABHI JOCIIIKEHHS MPOLIEeCyalbHO-
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MIPaBOBHUX aCIEeKTIB 0230BOI0 MOHSTTS «3a0e3MeueHHs 0€3MeKH Y4aCHUKIB KPUMIHAIBHOTO
CYJIOUMHCTBA» MOTPeOye MEBHOTO MEPETIISAY 3 YpaxXyBaHHIM 3MIHHM IT1JIX0/IIB Ta CITIOCOOIB
3MIACHEHHSI KPUMIHAJIBHOI MPOLIECYalTbHOT AISUTBHOCTI, 30KpeMa 3 OTJIsily Ha MOAAJIBIILY
IrYMaHi3allil0 HaI[lOHAJLHOTO KPUMIHAJIBLHOTO TMPOBAKEHHS BIAMOBIAHO 10 BHUMOT
MDKHAPOJHUX CTAHJIAPTIB y Chepl KpUMIHAIBHOTO Cy1ounHCTBA. Came TOMY METOIO IIbOTO
HAPO3IUTY AUCEPTAIIHOTO TOCIIHKCHHSI HAMH OOpaHO BCTAHOBJICHHS 3MICTY ITOHSTTS
«3a0e3mneueHHsl Oe3MeKH YYaCHUKIB KPUMIHAIBHOTO CYAOYMHCTBA», 3 SCyBaHHS HOTO
CYTHOCTI Ta 3HAU€HHS SK CaMOCTIHHOTO SIBHILA, OKPEMOIO IHCTHUTYTY KPUMIHAJIBHOTO
MPOIIECYaTBLHOTO MPpaBa Ta HAMPSAMKY KPUMIHAILHOT MPOIIECYaIbHOI AISUTBHOCTI.

Tak, aHami3yloun I1HCTUTYT 3a0e3MeueHHs O€3MEeKHM YYaCHHUKIB KpPHUMIHAJIHLHOTO
CYJIOYMHCTBA, BApTO 3a3HAYMTH, IO JJIS PO3KPUTTS 3MICTy, 3’SICyBaHHS CYTHOCTI
BIJIMIOBIJIHOTO TIOHSTTA, SIK€ JIOKUTh B MOrO OCHOBI, Hacamrmepe]| CIiJi BCTAaHOBUTU
3HAYEHHSI TAKMX MOT0 KOMITOHEHTIB SIK MOHATTA «Oe3MeKa yUacHUKa» Ta «3a0e3MeueHHS
0e3neKm» CTOCOBHO chepr KpUMIHATBHOTO CYJ0YMHCTBA. BBakaeMo, 110 iX PO3KPHUTTS Ta
BUSIBJICHHSI O3HAaK JIO3BOJMTH OUIBII TMOBHO Ta CHUCTEMHO IIPOAHATI3yBaTH HaBEJCHI
TTOHSTTSL.

VY TiiymMauHOMY CIIOBHHUKY MOHSTTS «O€3MeKa» PO3KPUBAETHCS K CTaH, KOJIH KOMY-
, YOMY-HeOy/Ib HIIO He 3arpoxkye [18, c. 69], 1e mOHATTS «CTaH», CBOEIO YEPror0, O3HAUAE
0o0CTaBMHU, YMOBH, B SKHX XTO-, II0-HEOyAb mepedyBae, ICHY€; CHUTyallis, 3yMOBJIEHA
MeBHUMHU 0OCTaBMHAMH, YMOBaMH a00 CYKYITHICTh O3HAaK, PHUC, IO XapaKTePHU3YIOTh
MIpEeIMET, SIBUIIE B JAaHWA MOMEHT BiAIMOBITHO J0 TIEBHUX BUMOT OO SIKOCTi, CTYIICHS
rotoBHocTi 1 T. 1H. [18, c. 1383]. ToOGTo Oe3meka € pe3yabTaTOM CTBOPEHHS TaKHX
OOCTaBMH, YMOB, B SKUX XTO-, I10-HEOyAb mepeOyBae, ICHYe, sIKIi OOYMOBIIIOIOTH
BUKJIIOUEHHSI 200 ICTOTHE 3HMKEHHS PU3UKY IIKOJAU KOMY-, YOMY-HEOYIb BiJl MEBHOI
3arpo3u. 3 HABEJACHOTO0 MOJKHA BU3HAUWTH, IO 1€ TOHSTTS XapaKTePU3YEThCS SIK
pe3ysbTaT MEeBHOI [iSUIbHOCTI, METOK0 $IKOi BHCTYNA€ CTBOPEHHS YMOB Ta CTaHIB
Oe3rmeyHoro icHyBaHHs a00 (yHKIIIOHYBaHHs Cy0’€KTiB a00 00’€kTiB. TOMy HAyKOBHX
mpaimsix MOXHa 3YCTPITH IYMKY, IO Oe3leka OCOOMCTOCTI PO3TIISIIAETHCS B MeEKax

3a0e3rneueHHs 0€3MeYHUX YMOB KUTTEIISIIBHOCTI 1 100po0yTy i1 rpomansH [237, c. 43].
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HayxkoBI1i 3ayBaXKyI0Th, 1110 TIOHATTS «Oe3MeKa» Hapasi MOIIMPEHE B YChOMY CBITI:
HallloHaJIbHA Oe3neKa, eKOHOMIYHA Oe3reKa, eKoJIoTiuHa Oe3leka, eHepreTuyHa Oe3Ieka,
snepHa Oe3mneka, MoXKeKHa Oe3MeKa TOIIO — KOKHE 3 WX MOHSTh OXOILTIOE TIEBHY cdhepy
cycnuibHOi AistibHOCTI [32, c. 103]. BukopuctoByeTbcs BOHO 30KpeMa B cdepax
cycniibHux BigHocuH. Tak, mpumipom B.I. ®panuyk Oe3neky couiadbHOI CHCTEMH
BH3HAYAE K CTAH CUCTEMH B MEKaX TPaHUYHHUX 3HAYCHb 1 37IaTHICTh IPOTUISATH 3arp03aM
gy HeOe3IIelll 3 METOI0 3aXUCTY 1HTEPEeCiB, 30€PEKEHHS IIIJTICHOCTI CUCTEMHU Ta CIIPUSHHS
ii po3BUTKY [233, c. 13]. 3 aHami3y bOro BU3HAUCHHS 3ayBaXKUMO, 1110 TTOHATTS «Oe3MmeKa»
UM aBTOPOM TIYMAuuThCS YEpe3 XapaKTEPUCTUKY SK TIEBHOTO CTaHy, SKUU
3a0e3MeuyeThCsl Il ICHYBaHHS MEBHOI CHCTEMH Ta XapaKTEpU3YEThCS BiAMOBIIHUMU
«TPAaHUYHUMU 3HAUCHHSIMIY, 1€ BKa3aHUH CTaH () OPMYETHCS 3 METOIO «3aXUCTY IHTEPECIB,
30€peKeHHs LUTICHOCTI cucTeMuy. BiaMITHUMO, 1110 BKa3aHUN aBTOP J10/1a€ €IEMEHT METU
3a0e3neueHHs Oe3neku. | AilficHo, came sIK cTaH Ta Moro 3a0e3leueHHs TIyMaudaTh 1€
NOHATTS y HaykoBii miteparypl. Ilpumipom, B.M. [lumban 3a3Haudae, mo Oe3mneka
0COOMCTOCTI PO3TIISAAETHCS B MEXKaxX 3a0e3MeueHHs] 0e3MeYHNX YMOB KUTTEISUTBHOCTI 1
n00podyTy ii rpomasia [237, c. 43].

[HIIM# TpUKIIaa BXKUTTS TEPMIHY «Oe3MeKay, KUl HaBEJEMO, CTOCYEThCS cdhepu
oxoponu mnpaui, ae y HACTY 2293:2014 «Oxopona mpani. TepmiHu Ta BU3HAYEHHS
OCHOBHHX TOHATH» TEPMIH «BUPOOHHWYA O€3IeKa» BU3HAYEHO SK 3aXMIICHICTh >KUTTS,
3JI0POB’sI TIPAIIBHUKIB M 1HIIIMX 0c¢10 1/a00 MaiftHa BiJ BIUIMBY IIKIIJIMBUX 1 HEOC3MEUHUX
BUpOOHMYMX YUHHUKIB [38]. [ sk y momepeaqHboMy MpHUKIIaAl JOCHIIXKYBAHE MOHSATTS
PO3BUBAETHCS Uepe3 BKA3IBKY Ha JOCATHEHHS IMEBHOTO CTaHY (3aXHUIIEHICTH), BUAICHHS
MEBHUX HETaTUBHUX (aKTOpiB (BIUIMBY MIKIIJIMBUX 1 HEOE3MEYHUX BUPOOHUYHMX
YUHHUKIB). [[ikaBUM 711 HAIIOTO JTOCHIPKEHHS, € BUAUICHHS 00’ €KTa 3aXUCTy (KUTTS,
3/IOpOB’sI MMPAIIBHUKIB ¥ 1HIIUX 0C10, MaifHO).

VY ropuauyHii Hayll MUTaHHS Oe3MeKu Ta Oe3MeKu 0CoOU TaKoXK Oy MpeaIMeTOM
HayKoBHX jociipkeHb. [Ipumipom, O.I. JlybeHko aHami3yroun mOpoOJIeMaTUKY
aJIMiHICTPATUBHO-TIPABOBHI MeXaHI3M 3a0e3reueHHs] Oe3MeKn 0COOu JINIIOB BUCHOBKY,
110 ocoducTa 6e3neKa — e BPeryIbOBaHUN aIMIHICTPATUBHO-TIPABOBUMU HOPMAaMH CTaH

3aXMILIEHOCTI TpaB, CBOOOJ 1 3aKOHHMX I1HTEpECiB O0coOM BiJ] YMHHHUKIB 1 yMOB, IO
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BUHUKAIOTh Y PE3yJIbTaTl BUMHEHHS aJMIHICTPATUBHUX IPAaBONOPYIIEHb BHACIIIOK
IIKIJIJTABUX TIPUPOTHUX, TEXHOTEHHHUX 1 COIIaIbHUX SBUII AiicHOCTI [39, c. 9].

3 HaBEICHOTO BU3HAYCHHS MOYKHA 3POOUTH BUCHOBOK, 1110 1 BYCHI-FOPUCTH TaK CaMO
BUKOPHUCTOBYIOTh 3arajibHe PO3yMIHHS 3HAYCHHS MOHATTS «Oe3mekay», a came SIK CTaH
3aXMILIEHOCT] BiJl «3arpo3 HEBH3HAUEHOMY KOy OCiO, iX >KUTTIO 1 3/I0pOB'I0, IIpaBaM i
cBobomam» [39, c. 8] ab0 «CTaH 3aXMIEHOCTI JIOAUHU Bij (aKTOpiB HEOE3MEeKH Ha piBHI 11
ocobucTux iHTepeciB Ta motped» [66, c. 30]. Iopsiz 3 um 3ayBaxkumo, 1o O.1. Jlydenko
CIIYIITHO 3BEPTA€ yBary Ha Tou (hakt, mo y cdepi nmpasa npocra morpeda T HEOOXiTHICTh
3aXUCTy 0coOu TpaHchOpMyeTbcs y ii MpaBO — MpaBO Ha Oe3rneky. 30Kpema HUM
M1JKpPECIICHO, 10 MpaBO Ha Oe3reky € 0a30BUM, GyHIaMEHTAIBHUM JIJIsi BCI€I CUCTEMU
O0COOMCTUX IpaB, Oyy4yd OCHOBOIO III€i CHCTEMHU. 3BEpPHYTa yBara Ha TOW (hakT, 10 y
TEOPETUYHUX JIOCHIKEHHSIX 1 3aKOHOJIaBCTBI 3aKPIIJICHE MPaBO Ha OE3MEKy HE MAE CBOTO
pEAIbHOTO HAJIEKHOTO BiIOOpaXXEHHS Ta 3HAXOAWUTHCA HA 3HAYHO HIKYOMY pIBHI
3a0e3MeveHHs, HiXK 1HIII ITpaBa Ta CBOOO I JIFOAUHU Ta rpoMaisHuHa [39, c. 9].

CTOCOBHO 3aCTOCYBaHHSI TMOHSTTS «Oe3neka» 10 cdepu KPUMIHAIBHOTO
CYAOYHHCTBA, TO 3BEPHEMO YBary, 1110 BOHA BICTYTIAE K COI[IAIbHO OpTaHi30BaHa CHCTEMa
BITHOCHH, BPETYJhOBAHMX HOPMAaMH KPUMIHAJIBHOTO MPOILIECYaJIbHOTO TpaBa, TOOTO €
CHUCTEMOI0O MIDKOCOOMCTICHUX BIJHOCHH JIOAWHA — JIOAWHA. BIAMOBIAHO MOHSTTS
«Oe3meKay Mae CTOCYBaTUCS caMe 0COOH, JIIOMHU. B IIbOMy KOHTEKCTi 3BEpHEMO yBary
Ha no3utio T.I1. Kipierko, sika mig 0e3Mekor 0COOMCTOCTI MPOIMOHYE PO3YMITH CTaH
3aXUIIEHOCTI JIFOJAMHH BiJ PakTopiB HEOE3MEKH Ha PiBHI 11 OCOOMCTHX IHTEPECIB Ta MOTPED;
y 3B’S3KYy 13 ITUM KOHIIEMIlisE O€3MEeKH 30Cepe/Ky€e yBary Ha CHUTYyaIlisiXx HeOe3nmeKku, 1o
BUHHMKAIOTh 4Yepe3 HACWIhCTBA Ta 3JIMJHI M 1HIN 3arpo3ud i oOcraBuHH [66, c. 29].
KpuMiHanbHe NpoBaKeHHS SIK OKPEMHI 0COOJIMBUN BUMAIOK OYTTS 0COOU TAaKOX MOKE
OyTH TOB’A3aHO 3 CHUTYyalllsIMM HEOE3MeKH, a TOMY B 3arajJbHOMY BHUIJISAlI «Oe3reka
OCOOHMCTOCTI Y KpUMIHAJILHOMY TTPOBAXKEHH1» Oyzie Oa3yBaTHCs Ha O3HAKaX Ta CyTHOCTI
HABEJICHOTO BU3HAUCHHSI.

3a3HauMMoO, MO JIO0 YWCIa OCHOBHHUX 3aBIaHbh KPUMIHAJIHHOTO MPOBAKCHHS
BIJTHECEHO 3aXUCT 0COOU, CYCIIIbCTBA Ta JIEP’KaBU BiJl KPUMIHAIBHUX MPABOIOPYIIEHbD,

OXOpOHA TPaB, CBOOO]T Ta 3aKOHHKX 1HTEPECIB YUACHUKIB KPUMIHAIBHOTO MPOBAKEHHSI.
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[le mogaTKOBO BHILISE JTIOIUHY-YYaCHUKA KPUMIHAJIBLHOTO MPOBAKEHHS K OCHOBHOTO
Ccy0’eKTa II0JI0 SKOTO 3a0e3MeUyeThCsl CTaH OE3IMEKH, a TaKOX IMIJIKPECIIOE 3MICT THX
SIBUIII, 5IK1 € 00’ €KTaM 3a0e3MeUeHHsI TaKoi Oe3MeKkH (MpaBa, CBOOOIU Ta 3aKOHHI THTEPECH ).
Taxwuit miaxia 10 6e3nekr 0ocoou B3araji Ta y KpUMIHAJIbHOMY IIPOBa/PKEHHI 30KpeMa, Jie
JOAUMHA TiepedyBae B LEHTPl CUCTEMU KPUMIHAIBHHUX MPOLECYaJbHUX BIAHOCHH, SK
BBKAEMO, € HEBHUIIAIKOBHM.

VY 11bOMy KOHTEKCTI BUJIa€ThC 1ikaBoro AyMka H.I'. KiinMenka, sikuit 3ayBaxkye, 1110
eBOJIIOLS 3MICTY KOHIENTY «Oe3meka» 3 XX CT. CTOCYeThCs SIK 0COOH, TaK 1 CyCHUILCTBA
Ta JIep’KaBH, MPU IIbOMY Ha JIEPKaBY IMOKIAJAAE€THCA 3aXHCT MpaB 1 CBOOOJ, KUTTS 1
3JI0pOB’S JIIOJIMHU, JTEMOKPATUYHUX IIIHHOCTEM CYCHUIbCTBA, OXOPOHA HABKOJUIITHHOTO
MPUPOJHOTO CEPEOBUIIA, 3a0€3MEUEeHHS TOOPOOYTY CTAjIOoro PO3BUTKY, a TAKOXK 3aXUCT
KOHCTUTYIIAHOTO JIaay Jep’kKaBH, il CYBEPEHITETy, TEpUTOpIaIbHOI IUIICHOCTI Ta
HEJOTOPKAaHHOCTI [68, c. 7]. I meil miaxid BiIHAMIIIOB CBOE BIMOOpa)KEHHS B HOpPMax
HalllOHAJIBHOTO 3aKOHOAaBcTBA. Lle mano moxnuBicte b.M. [lumbairy koHCTaTyBaTH TOM
¢akT, 110 10 OCHOBHUX MPHUHIIMITB O€3MEKH 0COOMCTOCTI, IO TTOBUHHA IPYHTYBATUCS Ha
CTaOUIBHOMY PO3BUTKY JEpKaBH, IMPABOBUX BIJHOCHMHAX Ta €(EKTUBHIM EKOHOMIII],
30KpeMa BITHOCHTHCS MPIOPUTET 3aX0JIIB 1 3aC001B MOMEPEHKEHHS TIepe;] 3ar001KHIMHI
3axoJaMHu Ta BiOOpakKeHHs 3arpo3 Oe3elli rpoMaisiH, BIIMOBIIHICTb ITUX 3aXO0/1B 3MICTY,
XapakTepy Ta Maciirtady mporHo30BaHux abo peaabHUX 30uTKIB [238, c. 73].

Tak, 11 mo3uIlli Y3roKyrOThCSI Ta BIANOBITAE ToJokeHHsM cT. 3 KouctuTymii
VYkpainu, sika 3akpinuia moJIOKEHHS, 110 JIOJIMHA, 11 )KUTTS 1 310POB'S, YECTh 1 T1AHICTH,
HEJIOTOPKAHHICTh 1 Oe3leKa BU3HAIOThCSA B YKpaiHi HAHBHIIOIO COIIABHOIO ITIHHICTIO
[80]. ¥V meBHiii wactusi mpo 1e iaerbes y cr. 8 KIIK Ykpainu. Ha nam norsia, 11 Hopmu
BU3HAYAIOTh O€3MeKy JTIOANHU SIK HAaWBULIMKN MPIOpUTET 3a0€3MEeYEHHS Y KpUMIHAJIBHOMY
CYJIOUMHCTBI B3araji, Taki i IMpu 3aCTOCYBaHHI BIJIMOBIAHUX 3aXO0/iB Oe3meku 30kpema. |
Mae parito B.I1. Tuxuii, koiu KoHCTaTYyeE, 110 Oe3MeKa JIUHN — 11 00 €KTUBHUMN CTaH 1
Ccy0’€eKTHUBHE BIIUYTTs (HI3UYHOI, MAHHOBOT1, COIIaIbHOT (MaTEPiasIbHOI), ICUXOJIOTTYHOI 1
MOpPaJIbHOI 3aXHINEHOCTI JIFOJIMHHU, 11 TIpaB 1 cBOOO/1a JTI0AHA TIepedyBa€e B Oe3merri, KoJu
BOHA, 11 MpaBa 1 CBO0O 1M HAIMHO 3axuIleH] (3a0e3MeueHi, rapaHTOBaHI), 1HAKIIIEe KaKydH,

came IpaBa 1 CBOOOIM JIFOJUHH Ta iX TapaHTii 1 3a0e3neuytoTh ii 6e3meky [203, c. 36-37].
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Tomy moroaumocs 3 ayMkoro, 1o 31 cT. 3 KoHctutyiii Ykpainu BUTIKae, 110 Oe3rneka
YYaCHHUKIB KPUMIHAIBHOTO CYJOYMHCTBA € OJHUM 13 MPIOPUTETIB JCP)KABHOI MOJITUKH
[48, c. 9]. Binbm Toro, HAYKOBIT 3ayBaXyIOTh, IO CHOTOIHI «Oe3MmeKa 0COOUCTOCTI» — I1e
HOBHUI BEKTOp MapaJurMaJIbHOTO PO3BUTKY CHUCTEMHU O€3MEKH, 110 € BIAMOBIIIIO Ha
TpaauIliiHe TPaBo HamioHATBHOCTEH 1 neprkaB 3axuiiatu cede (1. VII Craryty 00H), ne,
npumipoM, LlinsoBuit poun O0H 3 Ge3nexu Tr0AUHN BU3HAB MPIOPUTET OE3MEKH JTIO/IEH -
OKPEMO B3STHX 0COOMCTOCTEH Ta criabHOT [237, c. 41].

VY Hayli KpUMIHAJIbHOTO MPOIECY BUEHI-IOPUCTH HABOJATH CXOXKI JO 3arajbHO
BXKMBAHOTO MOHSTTS 33 3MICTOM BU3HAUYEHHS MOHATTS «Oe3nekay. Tak, B.C. 3enenenpkum,
M.B. KypkiHuM cBOro yacy 0yJio 3ayBaKeHO, 110 Oe3IeKa 03Ha4yae BiJICYTHICTh Y JTAHUM
MOMEHT peajbHOI 3arpo3u 00'€KTaM, IO OXOPOHSIIOTHCA, IIHHOCTSIM a00 oco0aM Tiel
KOHKPETHOI IKOJIM, HACTaHHS sKOi paHimie mobdoroBanuck [58, ¢. 85]. Todro HaykoBIi
XapaKTepU3yIOTh TIOJIOKEHHS a0o0 cTaH o0coO0M B KOHKPETHHH MOMEHT. Aule,
MOTO/IKYIOUHCh 3 HUMH I0JI0 CAMOi CYyTHOCTI O€3MeKH (BiICYTHICTh 3arpo3H), BBAKAEMO,
1m0 OUIBII JIOIUIBHO BECTHM MOBY IPO CTaH 3aXMILNEHOCTI SK BiJI peajbHUX, TaK 1
NOTEeHUIMHUX 3arpo3. 3okpema [1.C. MuxaiiyioB CIIylIHO 3ayBaxKye, 1110 O€3MeKa YHaCHUKIB
KPUMIHAIBHOTO TIPOBA/HKEHHS — 11€ CTaH IMPaBOBOi 3aXUIIEHOCTI, 32 SKOr0 y4aCHUKaM
KpUMIHAJIBHOTO TIPOBAPKCHHS HE 3arpoXkye HeOe3leKka depe3 HECBOEYACHE BHSIBIICHHS,
3arno0iraHHs 1 HeUTpali3alio peaylbHUX Ta MOTEHINHHUX 3arpo3 [116, c. 411]. B miiomy
HaBEJIE€HE BW3HAUEHHS CIIIBBIAHOCUTHECS 31 3MICTOM 3arajbHOB)KHMBAHOI'O IIOHSITTS
«Oe3neKay» 3 akIIEeHTYBaHHSIM yYBaru Ha CyTHOCTI (CTaH MPaBOBOi 3aXUIIIEHOCTI) Ta MPUYUHI
Ta MiICTaBl HOTO 3a0e3MeueHHs (3arpo3u) Ta iX xapakTepi (peaiabHi Ta MOTEHIIINH1).

3 HaBEJCHOTO, BPaxOBYIOUYH MOJIOKeHHSI OCHOBHOTO 3aKOHY Ta y3arajibHIOIUN
MO3UIIT HAYKOBIIB, MOXEMO KOHCTaTyBaTH, IO MOHATTS «0e3MeKka» y KpUMIHAJIbHOMY
CYJIOUYMHCTBI MOKE PO3YMITHUCS SIK CTaH 3aXMIIEHOCTI JIOJUHU-YIaCHUKA KPUMIHAIIBHOTO
MPOBA/KEHHS BiJl peallbHUX a00 MOTEHIIMHUX 3arpo3 Y HEOE3MEKU 3 METOI0 CTBOPEHHS
cB00O/I Ta 3aKOHHUX IHTEPECIB, a TAKOK BUKOHAHHS MTPOLIECYyaTbHUX 000B’SI3KI1B.

3’sicyBaBIIM 3MICT MOHATTS «Oe3MeKa YYaCHHUKIB KPUMIHAIBHOIO CYJOUYHMHCTBAY,

HaBelIeMO HOro OaueHHS B KOHTEKCTI PO3MIMPEHHS LHOTO0 BU3HAYEHHS ILISIXOM
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BKJIFOUEHHS Y Or0 3MICT IPOLIeCyalbHOI TISJILHOCTI 3 3a0e3MeueHHs Oe3MeKH BKa3aHUX
oci0.

Tak, y TIlyMaqHOMY CIIOBHUKY YKPaiHCHKOT MOBH CJIOBO «3a0e3nedeHHs» (i 3a
3Ha4. 3a0€3MeYnTH ) Ma€ HACTyIHe 3HaueHHs: 1. [TocTagarouu mock y 10CcTaTHIN KITBKOCTI,
3aJI0BOJIBHATH KOTO-, II0-HEOYIb Y IKUXOCh oTpedax. 2. CTBOPIOBATH HAIHI YMOBH /IS
3[IACHEHHS YOro-HeOy/1b; TapaHTyBaTH IIOCh. 3. 3aXHILATH, OXOPOHITH KOT0-, II0-HEOY/Ib
Bix HeOesmeku [18, c. 375]. ToOTo Bka3zaHa mISUILHICTP Mae€ CBOIM 3MICTOM il 3
3aJI0BOJICHHSI TIEBHUX MOTpeO cy0d’ekta abo 00’€kTa, ii METOI0 BUCTyMae (GpopMmyBaHHS
BIJIMOBIIHUX YMOB JJIsI 3aXUCTy cy0’ekTa abo 00’ekTa BiJ HEOE3NEKH, a CYTHICTh
MPOSIBIISIETHCSL B ICHYBaHHI MEBHUX MEXaHI3MIB T'apaHTYBaHHA Ta 3axucTy. HaBememo
OaueHHsl 3HAYECHHS MOHATTS «3a0e3MeUYEHHs» y HOro MOeAHAHHI 31 3MICTOM TEPMIHY
«Oesnekay. Tak, MOXKEMO 3a3HAYUTH, M0 «3a0e3nedeHHs Oe3MeKu» MOXKHA
XapaKTepU3yBaTH SIK NEBHY AISUIBHICTH 3 33JI0BOJIEHHS MOTPeO cyO’ekTa abo 00’eKTa y
(dhopMyBaHH1 CTaHy 3aXHUILIEHOCTI BiJl peabHUX a00 MOTEHIIIHUX 3arpo3 Y1 HEOE3MEKH 3
METOI0 CTBOPEHHSI YMOB JIJIsl iX O€3MEYHOro iCHyBaHHS a00 (pyHKITIOHYBaHHS. 30KpemMa
HAYKOBI[IB 3BEPTAIOTh yBary, MI0 3MICT TOHATTS «3a0e3medeHHs] Oe3MeKm» MOXKe
TIYMaYUTHCS SIK 3aCHOBAHUM Ha 3aKOH1 MPOIIEC MIATPUMAHHS TaKOTO CTaHy 3aXUIIEHOCTI
YYaCHUKA KPUMIHAIBHOTO CYJOYMHCTBA, KM Ja€ 3MOTYy BUIBHO Ta B MOBHOMY OOCs31
peai3oByBaTH CBOI IMpollecyaibHl mpaBa Ta 000B’s3ku [180, ¢. 511]. 3 Takorw ITyMKOIO
BapTO MOTOJIUTHUCS, aJ[’KE BOHA PO3KPUBAE OCHOBHI 3MICTOBHI O3HAKH I[LOTO MOHSTTSL.

Cx01 3a 3MICTOM BHM3HAUEHHS CTOCOBHO c(pepyu KPUMIHAIBHOIO CYJIOYMHCTBA
HaBOIAThCS HayKoBIsIMU. 30kpeMa B. C. 3enenenskuii, M. B. Kypkin mij 3a6e3nedeHHsm
O€3MeKr MPOTIOHYBAIM PO3YMITH MPUHHATTS KOMIIETEHTHUMH OpraHaMH CYKYITHOCTI
CHeliaJbHUX 3aX0/IiB, peasizallis (3A1MCHEHHs) IKUX MPU3BeJia, a 3HAUUTD «3a0e3MeUnsiayy
yCyHEHHs1 (JTIKBiJallif0) 3arpo3u, 10 ICHyBajia TOOTO MOXKJIMBOCTI 3aBIAHHS KON
o0'ekTaM, 110 OXOPOHSIOTHCS, 0coOaM abo0 1HIIMM IIHHOCTSAM, HACTaHHS SKOi paHille
noboroBanuck [58, c. 86]. Ak 6aunmo, aBTOpH, poOISITH aKLIEHT Ha BIABEPHEHHI (YCYHEHHS
(JTiKBimaIiio)) 3arpo3W 3aBISKH CYKYITHOCTI CHOEMialbHUX 3axofiiB. [lpu 1pomy
3aCTOCYBAaHHS BKa3aHMX 3aXOIB, HA iX JIyMKY, MOTPIOHO 3a/Jisi YCYHEHHS MO>KJIMBOCTI

3aBJaHHs IIKOAW. AJle MpU IIbOMY BOHHM 3QJMIIMIN 1032 YBarol SK MOTEHIIHHY
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HeOe3neKy (pU3MuK 1 HacTaHHS ), TaK 1 METY 3aCTOCYBaHHS BKa3aHUX 3aXO0JIIB B KOHTEKCTI
3aBJlaHb KPUMIHAJILHOTO CYyI0YMHCTBA — CTBOPEHHS] YMOB Il HAJIEKHOTO BIJIITPABIICHHS
IPaBOCY/IJIS.

O. uno ta B. MapuniBa miJ IHCTUTYTOM JEpP>KaBHOTO 3aXUCTYy CYJIB,
NpaliBHUKIB CyAy, NPAaBOOXOPOHHHX OpraHiB Ta oci0, ski OepyTb yd4acTb Yy
KPUMIHAJILHOMY, MPOMOHYIOTh PO3YMITH CYKYIHICTh NMPABOBHX HOPM, K1 PEryIIOIOThH
M17ICTaBH, YMOBH Ta MOPSIIOK MPUHHATTS KOMIIETEHTHUMHU JepKAaBHUMU OpraHaMu pillieHb
PO 3aCTOCYBaHHS 3aXOiB O€3MeKu J0 KOHKPETHOI 0COOM 1 BUKOHAHHSA I[HOTO PIIICHHS
YIIOBHOBKEHUMH Ha T€ NMPABOOXOPOHHUMH OpPraHaMH LUIAXOM 3/1HCHEHHS NPaBOBUX,
OpraHizamiifHO-TeXHIYHUX Ta 1HIITNX 3aXO0/iB, sIK1 CIIPSMOBaHI Ha 3aXUCT KUTTS, 3710POB’s,
KUTJIa Ta MailHa 0coOM, IO B3sITa MiJ 3aXHUCT, BIJl MPOTUIPABHUX IOCSITAaHb, 3 METOIO
CTBOpPEHHS HEOOX1IHUX YMOB JIJIsI HAJIEKHOTO BiJIpaBiieHHs ipaBocy s [242, c. 160]. B
LIJIOMY 1€ BU3HAYEHHSI pPO3KPUBA€ OCHOBHI O3HAKH BKA3aHOTO 1HCTUTYTY SK IPAaBOBOIO
YTBOpPEHHS (CYKYITHICTh HOpPM), SIK MPOLECYaJIbHY MiSUIbHICTH (NMOPSOOK NPHAHATTS
pillieHb MPO 3aCTOCYBaHHS 3aXOiB OE3MEKH), SIK CUCTeMa 3aXO/IB (MOPSIOK MPUIHSTTS
KOMITETEHTHUMHU JEPKABHUMHU OPraHaMU PILLIEHb PO 3aCTOCYBaHHS 3aXO0/A1B O€3MEKH ), SIK
€JIEMEHT 3a0e3MeUYeHHs] KPUMIHAIBHOTO TMPOBA/KEHHS (ME€Ta — yMOBa HaJIEKHOTO
BIJIIPABJICHHS MTPaBOCYIIs).

B.M. TeprumHuk y CBOiX mpausix BHUKOPHUCTOBYE HACTYIIHE BHU3HAYCHHS
JOCIIPKYBAHOTO MOHATTSI: «3a0e3MeYeHHsI Oe3MeKH yYaCHUKIB KpUMIHAIBHOTO TIPOIIECY —
1€ 3/1ACHEHHS TPaBOBHX, OPraHi3alliHO-TEXHIYHUX Ta 1HIIKUX 3aX0[I1B, CIIPIMOBAHMX Ha
3aXHCT XKUTTS, 37I0POB’s, )KUTJIA, MaliHa, YECTI Ta T1THOCTI IUX 0Ci0 BiJl MPOTHIPABHUX
NOCATaHb 3 METOIO CTBOPEHHSI HEOOX1THUX YMOB JIJIsl HAJICKHOTO 341 CHEHHS TIPaBOCY IS
[201, c. 211]. Moro aHani3 BKasye, mO B OCHOBY (hpOPMYJIOBAHHS, sKe HaBiB B.M.
TepTumHuK, TOKIaIeHO BU3HAYAIIbHI PUCH, HaBeIeH1 y TEKCTI cT. 1 3akony Ykpainu «I1po
3a0e3neyeHHs 0e3neKku oci0, siki O0epyTh y4acTh y KPUMIHAJILHOMY CYJTIOYMHCTBI», ajie 3
aKIIEHTOM Ha KOMIUIEKCHUI XapaKTep 3aCTOCYBaHHS BKa3aHHUX 3aXO/IiB.

0O.0. T'punbkiB, A.O. Jlsm y monorpadii «3axoau 3abe3neyeHHs O€3MEKH Y
KPUMIHAJIBHOMY CYAOUYMHCTBI» Mij 3a0e3MeUeHHSIM Oe3MeKH YYaCHUKIB KPUMIHAIBHOTO

CYJIOYMHCTBA PO3YMiIOTh BHUKOHAHHS YIIOBHOBAXEHUMHU 3aKOHOM (KOMIIETCHTHHMH)
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opraHaMd KOMIUIEKCY HEOOXIMHMX Jid (3ax0jiB), CIPSMOBAHMX Ha HEIOMYIICHHS
MOKJIUBOCT1 3aBJAaTH IIKOJM YYaCHUKAM KpPUMIHAJIBHOTO CYJIOYMHCTBA, 3 METOIO
HAJICXKHOTO 3MiicHeHHs mpaBocyms [32, ¢. 108]. 3a 3MicToM BOHO SIK 1 y BU3HAYCHHI
HaBefeHUM B.M. TepTuminukoM, 0a3yeTbCsi Ha TOJOKEHHAX YMHHOIO CHEIIaJIbHOTO
3aKOHY MOTO CT. 1, ajie 3 aKIEHTOM HE Ha pealbHUM, 4 Ha MOKJIMBUM XapaKTEP MIKOIH.

b. M. Kaumap B pesynbrari MpPOBEACHOTO IOCITIIHKEHHS HACTYMHY JeiHIIIO
MOHATTSL «3a0e3MedyeHHsT Oe3neku oci0, sKi OepyTh ydacTb Yy KPUMIHAJILHOMY
CYAOYHHCTBI» 30KpeMa IUIIXOM 1 HOpMaTHBHOTO 3aKpirmieHHs y cT. 1 3akoHy Ykpainu
«IIpo 3abe3neuenns 6e3neKku ocid, ki OepyTh y4acTh Y KPUMIHAIBHOMY CYJIOYMHCTBIY.
Taxk, mij MOHATTSAM 3a0e3MeueHHss O0e3MeKu oci0, siki OepyTh y4acTh Y KpUMIHAILHOMY
IIPOBA/KEHHI, BKa3aHUW aBTOP MPOMNOHYE PO3YMITH 3IIMCHEHHS MPABOOXOPOHHUMU
OpraHamu, CIITYUM CYJJICI0, CYJOM NPaBOBHUX, OpPraHi3allliHO-TEXHIYHUX Ta I1HIIMX
3aXO0/iB, CIPSIMOBAHUX HA 3aXHUCT YKUTTH, 3/I0POB’s, MaifHa, 3aKOHHUX 1HTEPECIB LIUX OCIO
BIJl MIPOTUIIPABHUX IOCSATAHb, 3 METOI CTBOPEHHS HEOOXIAHMX YMOB JJISi HAJEKHOIO
BIJIIIPABIICHHS TIpaBocy s [65, c. 248].

M.B. Tumyanp NpornoHye HACTYITHE BU3BHAYEHHS MOHATTS «3a0e3neueHHs Oe3neKku
0ci0, siKi OepyTh y4acTh y KPUMIHAIBHOMY CYJIOYMHCTBI» SIK JISUTBHOCT] YITOBHOBKEHUX
3aKOHOM OpraHiB, CIPSIMOBAHOI Ha 31MCHEHHS KOMIUIEKCY (200 cucTeMH) HEOOX1THUX
3ax0/iB (IPaBOBUX, OpPraHi3alliiHUX, TEXHIYHUX Ta 1HIINX) 32 HASIBHOCTI 3arPO3H JKUTTIO,
3JI0pOB’10, TIJIECHIN HEJOTOPKAHOCTI, MaliHy, 4Y€CTI Ta TAHOCTI OC10 y 3B’SI3KY 3 iX y4acTiO
B KPUMIHAJILHOMY IPOILIECI Ta 3 METOI0 HAJEKHOTO 3/IMCHEHHS MPaBOCYA/is (BUSIBICHHS,
3aroOiranHs, MPOTHI, PO3KPUTTS Ta PO3CIIAYBaHHS 3JIOYMHIB, a TAKOX PO3TILIAY
KpUMIHATBHUX TIPOBaKeHb) [202, ¢. 194]. B boMy BU3HAYECHHI TaKOX MOKHA BUUTATH
3arajibHe ISl TIOHSTh «3a0e3MeueHHs» Ta «0e3leKa» 3MICTOBHE HAMOBHEHHS, siKe OyJo
npoananizoBaHo Buile. M.B. Tumyane okpemo BinMmidae, 110 3aX0au O€3MEKU MOXKYTh
OyTH 3/1MICHEHO HE SIK MOOJMHOKI, a K KOMIUIEKC 3ax0jiB. BBaxkaemo, 110 11e CITyIIIHE
JTOTIOBHCHHS.

O.J1. KoroBa 3a0e3neuenns 6e3neku Takoxk, sk 1 M.B. Tumyans, xapaktepusye siK
BUKOHAHHSI YMOBHOBRXEHUMM 3aKOHOM (KOMIETEHTHHMMH) OpraHaMUd KOMIUIEKCY

HEOOX1THUX [i (3aX0/IiB), CIPSIMOBAHUX HA HEAOIMYIIEHHS MOXJIMBOCTI 3aBJATH IIIKOIN

47



Cy0’€KTaM KpUMIHAJIBHOTO MPOBAKEHHS, 3 METOI0 HAJIEKHOTO 31MCHEHHS MPaBOCY IS
[88, c. 12]. Ane, Ha BigmiHy Big M.B. Tumuans, sika Haroyomrye Ha HASBHOCTI 3aIPO3H K
mifcTaBi 3actocyBaHHsA 3axofiB Oesmeku, O.J[. KoroBa Takoro miicTaBoro po3risigae
NOTEHIIMHY MOXJIMBICTh 3aBJaHHS IIKOAU Cy0’€KTaM KPUMIHAJIBHOIO MPOBa/KEeHHs. B
poOoTi Bxke OyJI0 BIIIIYEHO, MO Oe3MeKa PO3YMIEThCS SK CTaH 3aXHIIECHOCTI SK BiJ
peanbHHX, TaK 1 MOTEHIHMX 3arpo3. Tomy Takuii mornisn y OiIbIIOMY CTYIEHi
CHpSIMOBAaHUM Ha MPIOPUTETHUMN 3aXUCT YHYACHUKIB KPUMIHATIBHOTO MTPOBAIKEHHS.

O.I1. Kopeupkwuii, B.B. Koperpka B konTekcTi 3akony Ykpainu «IIpo 3abe3neueHus
Oe3neku oci0, siki OepyTh y4yacTh y KPUMIHAJIBLHOMY CYAOYHHCTBI», HaBOJSTH TaKy
nedIHIII0 MOHATTS «3a0e3mneueHHst O0e3neku 0ci0» — 3A1MCHEHHS MPaBOOXOPOHHUMU
OpraHaMM BCEOIYHHUX 3aXO/[IIB, Kl CIIPSIMOBAHMX HA 3aXUCT JKUTTS, )KUTIA, 3J0POB'S Ta
MaiiHa OcCi0 Bij 3JIOYMHIB, 3 METOI CTBOPEHHSA MOTPIOHUX YMOB JJisi MPaBOCYJJS Ta
BU3HAUEHHI, TMOMNEPEIKEHHI, 3aKIHYE€HI, PO3KPUTTI Ta PO3CIIIYyBaHHI KPUMIHAIBHHUX
IIPABOIOPYIICHb, 1 TAKOXK Y CYI0BOMY PO3IJISAl KpUMIHAILHUX MPOBakKeHsb [82, c. 77]. 3
HaBE/ICHOI0 O3HAKaMM BKA3aHOT'O MOHATTS BUCTYMAOTh: 3aX0/U O€3MEKHU, TISUIbHICTD 110
X 3aCTOCYBaHHIO, TOCATHEHHS TIEBHOTO PE3yJIbTaTy Yy BUTIISAI cTaHy O6e3meku. Tomy BapTo
norogutucs 3 B. B. I'eBko, 1110 3akoHOAaBYa KOHCTPYKIIS BKa3aHOTO 3aKOHY Mepeadadae
3a0€3MeUeHHS SIK MPOLEYPY, JISTIBHICTD 3 JTOCATHEHHS MEeBHOI METH. | KIHIIEBOIO METOIO
il € Oe3neka, ad0 1HIIMMH CJIOBAMHU CTaH 3aXUILEHOCTI. Taka MisIbHICTh OyJie MaTH CBii
CEHC TITBKU TOJ1, KOJIW BIJIHOCHO JIO Oe3MeKku OyayTh 3’ SBISTHUCH MEBHI 3arpo3u [22, C.
173].

[1.C. MuxaiinoB 3a0e3mneueHHs1 0€3MeKH YIYaCHUKIB KPUMIHATBHOTO TIPOBAHKCHHS
BU3HAUYA€ SK JISUIBHICTh TPABOOXOPOHHHUX OPraHiB, CHPSIMOBAaHY Ha 3IHCHEHHS
HEOOXITHUX 3aXOAiB (IIPaBOBUX, OpraHI3alliiHUX, TEXHIYHUX Ta 1HIIMX) 3a HASBHOCTI
3arpo3u JKUTTIO, 3/10pPOB’10, BIACHOCTI, YECT1, TJHOCTI Ta pemyTalii oci0 y 3B’s3Ky 3 iX
YUYacTIO Y CYZI0BOMY PO3IJISilI KpUMIHAIBHUX MPOBakeHb [116, c. 411]. Buenuii Buaiise
K Cy0’€KTiB 3a0e3neueHHs Oe3MeKHU, TaKl THX, KOMY Taka Oe3reka 3a0e3neuyeThesl, BKa3ye
Ha YMOBHM 3aCTOCYBaHHS 3axOJiB (y4acTb y CyJOBOMY pO3IVIAIi) Ta MIACTaB ix

3aCTOCYyBaHHS (HAsBHICTh 3arpo3u). B 1ijloMy Takuil MOTJsg BapTO MiATPUMATH.
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VY pesynbrati npoBeneHoro nociimpkeHHs O. PoMiiB mpomnoHye HacTymHe
BU3HAUEHHSI  TIOHATTA  «3a0€3MEUeHHsM  O€3MeKM  YYaCHHMKIB  KPUMIHAIBHOTO
OPOBa/DKEHHS», TiA AKUM TPOMOHYE PO3YyMITH MepeadadyeHuil  BiAMOBIAHUMU
HOPMAaTUBHO-TIPABOBUMHU aKTaMU TMPOIIEC BIPOBAHKEHHS KOMIUIEKCY PI3HOMaHITHUX
MPOIECyaTbHUX Ta HE TPOIECyaTbHUX, OpraHi3allliHuX, MPAaBOBUX Ta 1HIIMX 3aXO/IIB,
CHIPSMOBAHUX Ha MIATPUMAHHS TaKOTO CTaHY 3aXHUIICHOCTI KUTTA, 3[0OPOB’S, KHUTIA Ta
MaifHa BiJl MPOTHUIPABHUX MOCSITaHb YYaCHUKA KPUMIHAJIBHOIO CYJOYMHCTBA, SIKUM Ja€
3MOTY BUTBHO Ta B IOBHOMY 00CSI31 pealli30ByBaTH CBOI MPOIIECyasbHI IpaBa Ta 000B’ I3KU
3 METOI0 3MIMCHEHHs HayexxHoro cymouumHcTBa [180, ¢. 511]. TobOro 3abe3neueHHsIM
Oe3MeKr aBTOp XapaKTepU3ye SIK TIEBHY JISIIBHICTH (IIPOIIEC BIIPOBAKEHHS), T Yac sIKOT
3aCTOCOBYIOTBCS OCOOJMBI sIBUINA (MPOLECYalbHI Ta HE MpOIECyalbHi, OpraHi3aliiiHi,
IpaBOBl Ta IHII 3aX0JM), LIO CIPSIMOBAaHO HA CTBOPEHHS IIE€BHOIO CTaHy (CTaHy
3aXHUIIEHOCTI) 3aJ1 IOCATHEHHS BIJIMOBIIHOT METH (HAJICKHE 3A1MCHEHHS CyI0OUYMHCTBA).
BBaxkaemo, 1110 Takuii HOTJIsLA BApTO MiATPUMATH.

3 HaBe/EHOro, y3arajJbHIOIOYM MO3MIII HAYKOBIIB, MOXKEMO KOHCTAaTyBaTH, IO
MOHSATTS «3a0e3MeyeHHs 0e3MeKn» B Haylll KPUMIHAJIBHOTO MPOLIECY NEPEBAKHUM YHHOM
XapaKTePU3YEThCS K TOW YU 1HIIHMIM BapiaHT HaBezeHoro y cT. 1 3akony Ykpainu «IIpo
3a0e3neyeHHss Oe3neku ocid, sKki OepyThb ydacTh Y KPUMIHAIBHOMY CYJIOYMHCTBI»
3HAYEHHS I[LOTO TTOHATTSL.

30KkpeMa MOXKEMO BHJIIJIUTH TaKi HWOTO 3MICTOBHI €JIEMEHTH SK: JISUIbHICTD
YIOBHOBAKEHUX HA T€ OPTraHiB Ta iX MOCAJI0BUX 0CI0; 3aCTOCYBAHHS MIEBHOIO KOMILIEKCY
CHEIIaJIbHAX 3aXOJiB; CIPSMOBAHICTh 3aXOJIB HAa YCYHEHHS (DaKTOpIB Ta YMHHUKIB
HeOe3neku (peasibHoi a00 MOTEHIIWHOT); 3aBJaHHAM 3aXHCTy YYAaCHHUKIB KPUMIHAIBHOTO
MPOBA/KCHHSI € BIJIBEPHEHHSI IIKOIW BIAMOBIIHUM I[IHHUM Ta 3HAYyIIUM ISl HUX
00’ekTaM (3KUTTS, )KUTJIA, 37I0POB'S Ta MaifHa); METOIO € CTBOPEHHS YMOB JJIS iX y4acTi y
KPUMIHAJIBHOMY NPOBAKEHHI B YACTHHI CTBOPEHHS HEOOXIAHMX YMOB JJIsl HAJIEKHOIO
BIJINPaBJICHHS MTPaBOCY/IIS.

AuJie BiIMITUMO, IO B OUTBIIOCTI HABEACHUX BU3HAUEHB, sIK 1Yy CT. | 3akoHy YKpaiHu
«IIpo 3abe3nedeHHs O6e3neku ocid, Kl OEpyTh y4acTh Y KPUMIHAIBHOMY CYJAOYHUHCTBI»

3aJTMIIAETHCS 11032 YBATrOIO aCMEeKT OXOPOHU IpaB, CBOOO/I Ta 3aKOHHHUX 1HTEPECIB BIACHE
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YYaCHUKIB KPUMIHAJILHOTO TPOBAKEHHSI SIK CaMOCTIMHUM 00’eKkT 3axucty. ToOTo
3MIACHEHHSI 3aXUCTy CTOCYETbCS JKUTTS, KUTJA, 30pPOB'S Ta MailHa 1uX oci0, aie,
BUXOJISTYM 3 HaBEJCHOTO Ta 3MicTy cT. 1 3akony Ykpaiam «IIpo 3abe3meueHns 6e3nexu
0ci10, iK1 OepyTh y4acTh y KpUMIHAIBHOMY CYJIOUMHCTRBI», 11€ POOUTHLCS BUKIIFOUHO 3apaiu
HAJIC)KHOTO BIANPABICHHS MPaBOCYAs. XOd4a 3BICHO caM€ Y4acTh IUX OCI0 y IIbOMY
mporieci i 00yMOBIIIOE TaKy IOTpeOy.

OpnHak, BpaxOBYIOUM BHCIIOBJICHI BHILE MIPKYBaHHS IIOJI0 PO3YMIHHS TMOHSTTS
«Oe3mneKa yJacHUKa KPUMIHAJIBHOTO CY/IOUYMHCTBA», BBAXKAEMO, IO 3aXHCT MPaB 1 CBOOO
Ta 3aKOHHUX I1HTEPECIB YYaCHHKIB KPUMIHAIBHOTO MPOBAKEHHS Ma€ 31HCHIOBATUCSA
nopsiJ; 3 1HTepecaMu MPaBOCYIIS SK CaMOJIOCTaTHIX OJjar, TOro 00’€KTa, SKUAN
KoHcTuTyniero YkpaiHu BU3HAHUI HAaWBHILOK COLIAIBHOIO LIHHICTIO. SIK BOayaeTbcs,
el MOMEHT Mae OyTH BpaxoBaHUM Npu (HOpMYITIOBaHH1 BIJAMOBIIHOTO BU3HAYCHHS.

VY3aranpHIOIOYM HaBEACHE Y MIAPO3/iIl, MOXKEMO HABECTH HACTYIHI BHCHOBKH.
Biamivaemo, 1m0 MNOHATTA «Oe€3MeKa YYaCHUKIB KPUMIHAJIBLHOTO CYJOYMHCTBA» Ta
«3abe3mneueHHss O€3MeKN YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA» XapaKTEPU3YIOTh
OKpeMy CKJIaJIOBY KPUMiHAJIBLHOTO MPOBAKEHHS 3a0€3MeUyBaIbHOTO XapaKTepy.

Sk mpaBOBHI 1HCTUTYT KPUMIHAJIHLHOTO MPOIECYATbHOTO TpaBa Ta BiJIMOBIIHA
JISIIBHICTD  «3a0€3Me4YeHHsT OE3MeKH YYaCHHUKIB KPUMIHAJIBLHOTO CYJOYMHCTBA» Mae
KOMIUIEKCHUN XapakTep, SKHH MICTUTh €JNEMEHTH IMPaBOBOTO, MPOIECYaTbHOTO,
OpraHi3amiHO-TeXHIYHOTO XapaKTepy.

VY pesyabTaTi NPOBEACHOTO JOCIHIKEHHS MPOIMOHYIOTHCS HACTYIHI BU3HAYCHHS
TIOHSTh:

1) «Oe3neka yYacHHMKIB KPUMIHAJILHOTO CYJOYMHCTBA» — II€ CTaH (HI3HYHOI,
MIPaBOBOi, MAaHOBOI, COLIIAJILHOT Ta MCUXOJIOTTYHOI 3aXUIIEHOCTI 0Ci0, sIK1 OepyTh y4acTh
y KpUMIHAJILHOMY TIPOBAJ[KCHHI, 32 SKOTO iM HE 3arpoKylOTh peajbHI Yd MOTEHIIIHHI
HeOe3MneKH, MOoB's13aH1 3 (PAKTOM iX y4acTl y KOHKPETHOMY KpUMIHAIbHOMY MPOBAKECHHI,
3aB/SIKM CBOE€YACHOMY BUSIBJIICHHIO, 3all00ITaHHIO Ta HEHUTpati3allli Takux 3arpo3 3 OOKY
YIOBHOBKEHUX 3aKOHOM JIEPKABHUX OpPTaHiB;

2) «3abesneueHHs O€3MEeKH YYACHUKIB KPUMIHAIBHOTO CYJAOYMHCTBAa» — II€

JUSUTHHICTh YIIOBHOBKEHUX 3aKOHOM JIEP)KaBHUX OPraHiB, CIPSIMOBAHA Ha peai3allito
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KOMILJIEKCY MPAaBOBUX, MTPOIIECYaTbHUX, OpraHi3alliiHIX, TEXHIYHUX Ta HITHUX 3aXO0/1B JIsI
3aXHCTY KUTTA, 37I0POB's, ’KUTJIA, MaliHa, YE€CT1, TIIHOCTI Ta 1HIIMX IpaB 1 cB0001 0ci0 Bl
NPOTHUIIPABHUX TMOCSTaHb, OOYyMOBJEHHX (akToM iX yuacTi y KpUMIHAIBHOMY
MIPOBAKEHHI, 3 METOI CTBOPEHHSI HEOOXIHHUX YMOB JJIsi OXOPOHHU IpaB, CBOOOJ Ta
3aKOHHHUX IHTEPECIB YUYACHUKIB KPUMIHAJIILHOTO MTPOBAHKEHHS T4 CTBOPEHHS HEOOX1THUX
YMOB JIJISl HAJISKHOTO 3/11IHCHEHHS TTPABOCYIA.

[Iloo cyTHOCTI 3a0€e3neueHHs O€3MeKH YYaCHUKIB KPUMIHAIBHOTO CY/IOYMHCTBA, TO
SK SBUIIE cPepu KPUMIHATBHOTO MPOLIECY BOHO ICHYE Y (hOpMi AisUIBHOCTI 3 pearizarii
BIJIMOBIIHUX 3aXOJIB O€3MeKH, sKa HOCUTh BHUKJIIOYHO IIPAaBOBY MPHUPOJY Ta Mae
MpOLIECYyaTbHUN  XapakTep, aJKe 3IIACHIOEThCS B MEXKax IIEBHOI MPOIEAYpH,
nepea0adeHol KpUMiHATBHAM TPOIeCyalbHUM 3aKOHOAABCTBOM. 3 IIbOTO IPUBOIY BapTO
noroautucs 3 F0.O. I'ypmxi, 1110 B KoHIIemnii MexaHizMy GOpMyBaHHS PEKUMY PaBOBOT
3aXUIIEHOCTI 0co0U a00, IHIIMMH CJIOBAMH, PEKUMY PEATBHOCTI CUCTEMU rapaHTiid IpaB 1
3aKOHHUX 1HTEPECIB OCOOM BAXJIMBE METOJOJOTIYHE 3HAYEHHS HAJCKUTh TaKUM
paBoBUM (DeHOMEHAM 1 BiJIMOBIAHUM TEOPETHUKO-IIPABOBUM KOHIICTIIIISIM, SIK JEPKABHO-
IOpUJIMYHUN  3aXUCT O0COOM, TpaBo3ade3neuyBajibHa JISJIbHICT, IMPABOOXOPOHHA
TUSUTBHICTD, ropuanyHa Oe3neka [33]. Lg aymka xapakrepusye DOCHIIKYBaHUM 1HCTUTYT
Ta JASUIBHICTh K YacCTUHY Ta IMPOSB MeEXaHIi3My (OpPMYyBaHHS pEXUMY MpPaBOBOI
3aXUIIEHOCTI 0c00U y chepl KpUMIHAIBHOTO CYJOYMHCTBA.

BianoBigHO neranpHa periiaMeHTallisi YMOB, ITJICTaB Ta IMOPSAKY 3aCTOCYBaHHS
3axoniB, nependadenux y KIIK Vkpainu Ta Bkazanux y cr. 7 3akoHy Ykpainu «IIpo
3a0e3neueHHsT Oe3meku oci0, sKi OepyTh ydacTb Y KpPUMIHAJIBHOMY CYJOYHMHCTBD» €
CrocoOOM BUKOHAHHS TaKWX 3aBJIaHb KPUMIHAIBHOTO MPOBAKEHHS SIK OXOPOHA TIPaB,
CBOOOJT Ta 3aKOHHUX IHTEPECIB YYaCHUKIB KPUMIHAJIBLHOTO MPOBA/DKEHHS 1 1100 10
KOKHOTO YYaCHHUKAa KPUMIHAJILHOTO MPOBA/HKCHHS OyJia 3aCTOCOBaHA HAJIS)KHA MPABOBA
npouenypa. [lomanpma po3poOka MpaBoBOi OCHOBH LBOTO 1HCTUTYTY KPUMIHAJIBHOIO
IPOIeCyaIbHOTO MTPaBa BUCTYIIAE OCHOBHUM YHHHUKOM HOTO yTOCKOHAICHHSI.

Takox 3ayBakuMo, IO «3a0e3MeueHHs] Oe3MeKH YYaCHHUKIB KPUMIHAJIBHOTO
CYJIOUMHCTBA SIK SIBUIIE, SIKE PEaJli3y€ThCs MiJ] 4Yac KPUMiHAIBLHOTO MTPOBAKEHHS y popMi

MpOIECyambHOI  JISUIBHOCTI, 3  MONIAAY  CUCTEMHO-CTPYKTYPHOTO  TIIXOAY
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XapaKTEPU3Y€EThCS: CY0’ EKTHUM CKJIaJIoM (YIIOBHOBa)KEHI OpPraHu Ta iX MOCajoBl 0co0H,
K1 3a0€3MeuyroTh 0e3MeKy, Ta YYaCHUKIB KpUMIHATBHOTO POBAHKEHHS, 1100 SIKUX TaKa
Oe3meka 3a0e3MmeuyeThes); 3aco0aMu 3/IIHCHEHHS (KOMIUIEKC PaBOBUX, OpraHi3alliiiHuX,
TEXHIYHUX Ta IHIIUX 3aXOMiB); 00’€KT 3a0e3medeHHs (KUTTS, 3JI0POB's, KUTIIO, MaiHO,
4YecTh, TIAHICTh Ta IHII TpaBa 1 cB0OOAM 0cCi0); MPOLETYPOI0 3aCTOCYBAaHHS 3acO0iB
3axucTy (YMOBH, MIJCTaBH Ta MOPSA0K); MPABOBOIO OCHOBOIO (SIKa BH3HAYa€ CTaTyC
CyO’€KTIB Ta MpaBuJia IPABOBOI MPOIICTYPH 3aCTOCYBAHHSI BIIMOBITHUX 3aX0/11B OC3IEKH);
METOI0 peanizanii (3a0e3nedeHHs: 0e3NeKd YYacCHUKIB KPHUMIHAJIBHOTO MPOBAPKEHHS Ta
3a0e3MeyYeHHs] YMOB JIJIsl HAJICXKHOTO BiJIMIPABJICHHS MTPABOCYJIA).

BBaxkaeMo, 1110 Takui Miaxia 1a€ OUIbII 3MICTOBHE YSIBJICHHS BKa3aHOMY MOHSITTIO
Ta 3aKJIaJ]a€ OCHOBY JJISl IOTO TIOJANBIIIOTO YAOCKOHAICHHS.

3HaueHHs1 3a0e3mneueHHs Oe3MeKH YYaCHUKIB KPUMIHAIBHOTO CYIOYMHCTBA, SIK
CBIYaTh pe3yJIbTaTH aHaii3y (haxoBOi JITEpAaTypyu Ta BIAMNOBIIHUX MOHATH («Oe3meka
YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBa» Ta «3a0e3MeUYeHHs] O€3MeKH YYaCHHKIB
KPUMIHAIBHOTO CYJOUYMHCTBA»), a TaKOX BpaxyBaHHs mpunuciB cr. 3 KoHctutymii
VYkpaiHu, Ma€ NOB’SI3yBaTUCA HACAMIEPEN 3 BHKOHAHHSAM JIEPkKABOK 11 TOJOBHOIO
000B'SI3Ky — YTBEPKCHHS 1 3a0€311eUeHHS IIpaB 1 CBOOOT JIFOIMHH.

CamMe ToMy BH3HAHHS Oe3MeKH 0coOU MPIOPUTETHUM OO’ €KTOM 3aXHUCTY Y BCIX ii
MposIBaxX Ta 3a0€3MeUeHHs TapaHTYBaHHS 0e3MeKH 0COOM Y KpUMIHAIBLHOMY MPOBAIXKEHHI
JIa€ MiICTaBU BECTH MOBY PO BUJIIJICHHS SIK €JIEMEHTY CTaTyCy OCOOM y KPUMIHAIEHOMY
CYJIOUYMHCTBI ITpaBa Ha 0e3MeKy Nops/ 3 IHIIMMHU MPOLIECYaIbHUMH MIPaBa, y TOMY YKCI 1
TICHO TIOB’SI3aHUM 3 HHUM TIpaBOM Ha 3abe3mneueHHs Oe3meku. ToMmy BapTo MiATPUMATH
nymky bB.M. Kaumap, sikuii y cBoeMy IOCHIDKEHI 3BepTa€ yBary Ha Te, IO MOTJIA] Ha
npobremMy GopMyBaHHS CydacHOI TEOPETUIHOI MOJeNi 3a0e3MeUeHHs paB Ta 3aKOHHUX
IHTEpECIiB JIIOMMHU 1 TPOMAASHUHA Ta ii CTPYKTYpy, MAa€ TMiJICTAaBU TOBOPUTH TIPO
JOIUTHHICTh 3aMPOBAIKEHHS B HAYKOBOMY 00IT'y IOHSITTSI «MEXaH13M 3a0€3MeUeHHs ITpaBa
0co0u Ha 0COOUCTY O€3MeKy B KpUMIiHAIBLHOMY MTPOBAKEHHI» [64, . 14].

be3yMOBHO, HEBiTUIbHA YAaCTUHOIO METH 3aCTOCYBaHHS BIAMOBITHUX 3aXOJiB
Oe3MeKu, ajie ax Hi K He TOJOBHOI, BAPTO BBAXKATU CTBOPEHHS HEOOXITHUX YMOB JIJIs

HAJIC)KHOTO BIAMpaBICHHS MpaBocylas. B 1mboMy KOHTEKCTI 3abe3meueHHs Oe3meKu

52



YYaCHUKIB KPUMIHAJILHOTO CYAOYMHCTBA CHIJl PO3IJISIAATA SIK OKPEMUU pPI3HOBH]L
KPUMIHAIBHUX MPOLIECYAIbHUX TapaHTiil. 30Kpema CIIYIIHO BKa3yeThes, 10 3a0e3MeUeHHs
0e3MeKr MOKHA PO3TIISAIATH SIK KOHCTUTYLIMHY TapaHTio AeprKaBH, 110 TICHO MOB’s13aHa 3
OKpPEMHUMH MIPUHITUIIAMH KpUMIHAJIBHOTO Tporiecy [48, c. 9].

[ Tomy HanmexHe BiOOpaKEHHsI y 3MICTI 3acaj] KPUMIHAJILHOTO MPOBAKEHHS ITi€i
rapaHTii PO3TIIAJAETHCS SIK €IEMEHT MOAABIIOTO YAOCKOHAICHHS BKa3aHOTO 1HCTUTYTY.
30kpeMa, CBOTO 4ac, JOCHIIKYIOUM MUTAHHS TapaHTid ICTUHH Ta 3aXUCTY MpaB 1 CBOOO
JIOAMHUA B KpuMiHajdbHOMY mpormeci B. M. TepTumHuk, BiAIITOBXYIOUHUCH BiJ
TEOPETUYHOTO YSBJICHHS MPO MPUHIMIN KPUMIHAIBHOTO IMPOIIECY, SIKI CTBOPIOIOTH
CUCTEMY TapaHTId BCTAaHOBJICHHS ICTWHHU, 3aXUCTy MpaB 1 CBOOOJ JIIOJUHU, BBAXKAE
HEOOXITHUM JIOTIOBHUTH TEOPETHUYHY MOJIEIh CHCTEMH Tally3eBUX MPUHITUIIIB
KPUMIHAIBHOTO MPOIIECY MPUHITUTIOM 3a0e3MedeHHs Oe3MeKn YYaCHUKIB KPUMIHAIBHOTO
npoiiecy [199, c. 26]. 3 1i€r0 TOYKOIO 30py BAPTO MOTOAUTUCS.

BianoiaHo, 10 HABEIEHOTO S HA 110 aBTOPOM BiKe OYJIKO BKa3aHo [12], akTyaJlbHUM
3aBJJaHHSIM HayKH KPUMIHAJIBHOTO MPOLECY CTOCOBHO IHCTUTYTY 3a0e3MeueHHs Oe3MeKn
YYaCHUKIB KPUMIHAIBHOIO CYAOYMHCTBA CIHIJI BB&XAaTH YAOCKOHAJEHHS MOro
HOPMaTUBHO-TIPaBOBOI OCHOBH, IPOIIECYAIbHOTO MOPSIIKY 3aCTOCYBaHHS 3aX0/I1B O€3MeKu
Ta MPOLECYAIbHOTO CTAaTyCy YYaCHUKIB BIJIMOBIIHOI AISUTBHOCTI 3 3aCTOCYBaHHSI TaKUX

3aXO0/1B.

1.3. HopmaTuBHO-IpaBOBe PeryJIlOBaHHA 3a0e3nedYeHHs Oe3leKH YYACHUKIB

KPUMIiHAJIBHOTO MPOBA/IZKEHHSI.

Y momepeaHbOMy MiIPO3AUTI JAMCEPTAIlii MPU aHaI31 CYTHOCTI 3a0e3MedYeHHs
Oe3MeKrM Y4YaCHUKIB KpPHUMIHAJIBHOTO CYAOYMHCTBA OyB BiJAMiu€HUM TOW (hakT, 110
peasnizallisi BKa3aHuX 3aX01B HOCUTh BUKJIIOYHO MPABOBY MPUPOJTY Ta MA€ MPOIECYaATbHUI
XapakTep, ajpKe 3MIMCHIOEThCS B MeXax MeBHOI mponeaypu. Lle o3nauae, mo BiAMOBIIHI
CYCIUIbHI BIAHOCUHM MK YIIOBHOBaKEHUMHM JEpPKABHUMHU OpraHaMM Ta iX MOCaJ0BUMHU

ocobaM, SIKi 3aCTOCOBYIOTH BIIOBIHI 3axX0nu 3a0e3MedYeHHs O€3MeKh, a TaKOoXK
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YYaCHUKAMHM KPUMIHAJBHOTO MPOBAKEHHS, 10 SIKUX TaKl 3aXOAU 3aCTOCOBYIOTHCA,
HOCSITh CamMe IOPUANYHO BHU3HAUEHUN Ta HOPMATHBHO BpEryiboBaHHWM Xxapakrtep. llpu
IILOMY 111 BITHOCHHH BiA0OYBatOThcs y cepi KPUMIHATBHOTO MPOLIECy Ta iICHYIOTh Y dhopMi
KpPUMIHQAJIBHUX TMPOIECYaJbHUX BIJIHOCHH. SIK 3ayBaKylOTb HAYKOBIl, CYCIIJIbHI
BITHOCHHH, 1110 BUHUKAIOTh MIXK IEp>KaBHUMU OpraHaMu Ta 0co0aMu, SIKi 3aTy4aroThCs 10
cepu KPpUMIHATILHOTO MPOBAHKEHHS y PI3HOMY IMPOLIECYaTbHOMY CTaTYCl, € MPEAMETOM
KpUMIHAIBHOTO MpolecyasibHoro mnpasa [101, ¢. 37]. V ropucnpyneHuii KpuMiHaJIbHE
npoliecyalibHE MPaBO BU3HAUYAIOTH SIK CAMOCTIHHY raiy3y HaI[lOHAJIbHOTO IpaBa, SIKOIO
PEryNIoI0ThCS CYCIUTBHI BiTHOCUHU Y cdepi npaBocynis [100, c. 54; 200, c. 12]. Came
HOPMH II€T raimy3i 1 periIaMeHTYIOTh 3aCTOCYBaHHS BKa3aHUX 3aXO/IiB.

Y HaBYambHHX Ta HAYKOBUX JDKEpelax KpHUMIHAJIBHE TpolecyaabHe IPaBo
XapaKTepU3ylOTh HACTYIHMMU O3HAaKaMH: 1€ Tajly3b MpaBa, SIKy YTBOPIOE CYKYIHICTh
NPABOBUX HOPM, IO PErJaMEHTYIOThb KpPUMIHAIbHY IMPOLECYalbHY [ISJIBHICTH Ta
PEryJIIOI0Th MOPSIOK MISIIBHOCTI Y KPUMIHAIbHOMY MPOBAXKEHHI Ta BIANOBIIHI MPaBOBI
BIJTHOCHHHM, 1110 BUHUKAIOTh MDK JEpKAaBHMUMU OpraHaMH Ta IOCaJ0OBUMH 0CO0aMu 3
OJTHOT0 OOKY, 3 IHILIOTO — IHIIMMHU CY0’ €KTaMH, K1 3a7y4atoThes 10 chepr KpUMIHAIBHOTO
MIPOBAKEHHSI y PI3HOMY MTPOLIECYATbHOMY CTaTyCl 1 K1 XapaKTepU3y€eEThCS MOMKIUBICTIO
BJIQJHOTO BIUIMBY JIEpKAaBHUX OpPraHiB 1 TMOCAJOBUX O0CI0 Ha 1HIIMX CYO’€KTIB
KpUMIHAJIBHOTO cyJounHCTBa [92, c. 38; 100, c. 54; 98, c. 28; 200, c. 9-10;109, c. 12; 94,
c.52; 106, c.29; 95, c. 22]. Tomy 3 aHai3y y3araabHEHOI XapaKTEPUCTUKHU KPUMIHAILHOTO
NpOIeCyalIbHOTO TpaBa BIJ3HAYAEMO BAXKJIMBE 3HAUEHHS HOPMATHUBHO-TIPABOBOT
pernaMeHTarii /i 3abe3neueHHs 6e3neku ocid, siki OepyTh y4acTh Y KpUMIHAJIBHOMY
CYJIOUYMHCTBI, $K€ € YaCTUHOK KPUMIHAIBHOI MPOLECYyabHOT MisUTBHOCTI SK 1
NpoLecyanbHl BIJHOCHHM, SIKI BUHHUKAIOTH y 3B’SI3KY 31 3aCTOCYBaHHSM BIJIMOBIAHMX
3axoaiB. CamMe 3aBISKM KPUMIHAJIBHOMY IPOLIECYyaJbHOMY IIpaBy 3a0e3MevyyeThCs
YHOPSAKYBaHHS 111€1 0COOIMBOI CUCTEMH KPUMIHAJIBHUX MPOLECYaTbHUX BIIHOCUH. TyT
3HaXOAUTh CBOE BiAOOpakeHHS (yHKIIOHAJIbHE MPU3HAYEHHS IpaBa, A€ J0 OCHOBHHUX
foro (yHKIINA BIAHOCATH PETYISITUBHY (BCTAaHOBJICHHS MO3UTHUBHUX TPABHII MMOBEIIHKA
3a]I1  HaJIeXKHOT OpraHizailii CyCHiJIbHUX BIJIHOCHMH, KOOpAMHAII COIIaJbHUX

B32€MO3B’SI3KIB) Ta OXOPOHHY (0XOpOHA CYCTUIbHO 3HAUYIIUX BIIHOCHH y PI3HUX chepax
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cycnuibHOTO XKUTTA) (PyHkiii [50, c. 155]. I mi QyHKIT cTOCOBHO MOCIIIKYBaHOTO
MATAHHA IIIJIKOM 3aKOHOMIPDHO TMpPOSIBIISIIOTE ce0e depe3 [0  KPUMIHAIBHOTO
nporiecyansHoro rnpasa. L1{o0 ocTanHBOT0, TO BOHO BiJIirpae BaXXIUBY POJIb, 3A1HCHIOIOUN
OXOpOHY CYCHUIbHUX BITHOCHH, 3aXUCT MOPYIIEHUX, HEBU3HAHUX 200 OCIIOPIOBAHUX MPaB,
cB00O/I Ta iHTEpECiB (PI3UIHUX OCI0, FOPUAUIHUX OCIO Ta ACpKABHU 3aBISIKH TOMY, 1110 BOHO
CIpHUsi€ peaizaimii HOPM MaTepiaJbHOrO IpaBa, 3a0e3MeUyloTh OLIbITY BHU3HAYCHICTH
MaTtepialbHUX HOPM, iX 3aXHCT Ta oxopoHy [51, c. 139-140; 45, c. 47].

[TinTBEepmKEHHSAM I1i€1 KOHCTAaTamii € TO3WINs, sKa XapaKTepu3ye 3HAYCHHS
KPUMIHAIBHOTO TPOIECYaTbHOrO TpaBa K CKIAJOBOi CUCTEeMH TpaBa YKpaiHu. Tak,
3BEPTAETHCS yBara, 10 1L rajly3b BCTAHOBIIOE €(PEKTUBHUU MOPAJOK KPUMIHAIBHOTO
NPOBa/DKEHHs, 3a0e3Meuyloud  ONTHUMalbHI yYMOBM [ BHKOHAaHHS  3aBJaHb
KPUMIHAIBHOTO CYJOYMHCTBA, HAAUISAIOYM OpraHu JEep>KaBd, IMOCAJOBUX  OCI0
HEOOX1ITHUMH MOBHOBAXEHHSIMH, a TAKOK CTBOPIOE YMOBHU U TapaHTii, skl 3a0€3MeUy0Th
oco0aM, IO 3aTy4aroThCsl 0 KPUMIHAIBHOTO TPOBAKEHHS, 3aXUCT iX Mpas, cBOOON i
3akoHHUX 1HTEepeciB [100, c. 56]. ToOTO MpaBoBa OCHOBA MPOLIECYATBHOI JISITBHOCTI IO
3a0e3MeYeHHI0 Oe3MEeKN YYaCHUKIB KPUMIHAJILHOTO CYZOYMHCTBA HE TIIIbKU YIOPSAKOBYE
IO JIISTTBHICTh, BA3HAYAIOUYH 30KpEMa CTaTyC il Cy0’€KTIB, a 10 € HE MEHII 3HAYYIIUM, —
1€ CTBOPIOE TapaHTii OXOPOHU TpaB, CBOOO/] YUaCHUKIB KPUMIHAIBHOTO TIPOBA/IPKEHHS Ta

BinnosigHo, BKka3zaHa JisUIbHICTh OTPUMYE CBOE HOPMATHUBHE BIIOPSIKYBaHHS, TOOTO
NIPABOBY BU3HAYEHICTh CHUTYyallli 3aCTOCYBAHHS 3aXOIB O€3MeKH, a OOYMOBJIEHI HEHO
BITHOCHHM CTAalOTh TMPABOBUMH, a TOYHINIE KPUMIHAJBHUMH MPOIECyaTbHUMU
BigHOCMHaMH. HayKoBIll 3ayBaXkylOTh, 1110 KpUMIHAJIbHE MPOLECYabHE MPABO PETYIIIOE
CYCIJIbHI BIJIHOCHMHM, III0 BHHHUKAIOTH 1 PO3BUBAIOTBCA Y 3B’SI3KYy 3 JIOCYJIOBUM
pO3CIiAyBaHHIM Ta CYIOBUM IPOBA/DKEHHS, 1€ LI CYCHUIbHI BIAHOCHHM, OyIydu
BPEryJIbOBaHI 3aKOHOM, SIBJIIIOTH COOOK KPHUMIHAJIBHI MpOLeCyallbHI MPaBOBITHOCUHU
[98, c. 28]. TakuMm 4YKMHOM, BIAMOBITHA AISUIBHICTH MO 3aCTOCYBAaHHIO 3aXOJiB OE3MEKU
0710 OC10, sIKI OepyTh y4acTh y KPUMIHAIILHOMY CYJIOYHHCTBI, OTPUMYE CBOE MPABOBE
OTOCEPEIKYBaHHS, IO CHOPUSIE JIOCSITHEHHIO METH KPUMIHAJIBHOIO MPOBAXKEHHS.

[Torogumocs 3 AyMKOIO, III0 KpUMIHAJIbHE MPOIECYAIbHE MPABO OPTaHi3ye L0 TISUTbHICTh
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TaKUM YWHOM, IO CTBOPIOIOTBCS YMOBHM JJIsi JOCATHEHHS 3aBJlaHb KPUMIHAIBHOIO
npoBakeHHs [98, c. 28; 100, c. 54].

3’4CyBaBIIIM POJIb Ta OKPECIUBIIN 3HAYCHHS PABOBOTO PErYJIOBAHHS 3 MPUBOY
JISJIBHOCTI IO 3aCTOCYBAHHIO 3axOJIIB O€3MeKH IoAo0 ocid, ski OepyTh ydacTh y
KPUMIHAJILHOMY CYJOYMHCTBI, HaBelIeMO OaueHHS HOPMATHBHO-TIPABOBOi OCHOBH abo
HIIIAM CJIOBaMHM CKJIQAY ITbOTO aCMEKTy KPUMIHAIBHOTO MPOBAKECHHS.

Tax, Buxoasiuu 3 OykBasibHOro TiayMadeHHs 4. 1 ct. 1 KIIK Ykpainu, sika Bu3Hauae,
10 MOPSIIOK KPUMIHAILHOTO MPOBAKEHHS HA TEPUTOPii YKpaiHU BU3HAYAETHCS JIHIIE
KpUMIHATBHUM TIPOIECYaTbHIUM 3aKOHOAaBCTBOM YKpainu [102], 3 anamizy u. 2 ct. 1 KTIK
VYkpaiHu MOKHa OTpUMATH BIAMOBIJIb HA MHUTAHHS, SKUMH aKTaMH PErJIaMEHTY€EThCS
KpUMIHAJIbHE MTPOBAKEHHS B3arajii Ta J0CiKyBaHa y poOOTi TisJIbHICTb 30Kkpema. Ls
HOpMa Jla€ Ha HBOTO TaKy BIJMOBIIb: «KPUMIHAJIbHE MPOIECYaIbHE 3aKOHOJIaBCTBO
VYkpainu ckiIagaeTbesl 3 BIAMOBIAHUX MOJOXKEeHb KOHCTUTYIIT YKpaiHu, MiKHApOIHUX
JIOTOBOPIB, 3rojia Ha 0OOB’SI3KOBICTh SIKMX HaslaHa BepxoBHow Panoro Ykpainu, mporo
Konekcy ta inmmx 3akoHiB Ykpainu» [102]. BimoOpaxena y it Hopmi KIIK Ykpainu
MO3UILIsl 3aKOHOJABLA HIOJI0 CKJIAQy KPUMIHAJIBHOIO MPOLECYaTbHOTO 3aKOHOJABCTBA
3HaXOAUTh CBOO MIATPUMKY 1 cepen HaykoBIliB [101, ¢. 41-42; 98, c. 51-52; 100, c. 57-58;
95, c.22;99, c. 16].

BianoBiaHO 10 11OT0 3aCTOCOBYBAHHS 3aXO01B O€3MEKHU SIK YaCTHHA KPUMIHATILHOTO
MIPOBAKEHHSI PErJIAMEHTYEThCS, @ YMOBH, MiJICTABH, MOPSI0K, (OPMHU 3aCTOCYBaHHS Ta
BUM 3aXO0/IB Oe3MeKu 1I0A0 Oci0, siKi OepyTh y4acTh y KPUMIHAIBHOMY CYJIOYMHCTBI,
BU3HAYAIOTh y TOMY 4YM IHHOIOMY CTYNEHI BKa3aHMMM aKTaMH KpPHUMIHAJIBHOTO
MPOIECYaTbHOTO 3aKOHOMABCTBa YKpaiHu. CXOXui MiAXiJ 0 BU3HAYEHHS TPaBOBOT
OCHOBH peanizoBaHo y 3akoHl Ykpainu «IIpo 3abesneuenHs 6e3neku ociO, siki 0epyTh
y4acTh y KpUMIHATBHOMY CYyAOYMHCTBI» (CT. 4) [145] Ta 3akoni Ykpaiau «IIpo nep:xaBHuii
3aXUCT MPAIiBHUKIB CyAy 1 MPaBOOXOPOHHUX opraHiBy (cT. 4) [141]. BigmiTumo, 1o 3a
CBOEIO IOPUANYHOIO TTpupo10t0 Bci i nepenmiueHi y KIIK Ykpainu Ta Ha3BaHUX 3aKOHAX
VYkpainu aKTu € akTaMu 3aKOHOIABCTBA.

B mitepatypi momo 1ii€i karteropii JpKepen IMpaBa BKazaHO, IO 3aKOH — I

HOPMaTUBHO-TIPABOBUIN aKT BHUILOI IOPUANYHOL CHIIU, TPUHHATUNA B OCOOIMBOMY MOPSAIKY
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napJiaMeHToOM abo 6e3nmocepeIHbO HApOAOM, SIKUM BU3HAYAE BIJIIIPaBHI 3acajiv IPaBOBOIO
peryiroBaHHs cycniibHUX BigHOCHH [50, ¢. 282]. Taky #ioro pojb Mo)XHa MOSICHUTH THM,
o0 BigoOpaxaroun HaMOLIbII ICTOTHI «3acajud MPaBOBOTO PETYIIOBAHHA CYCIIIbHHUX
BITHOCHH», 3aKOH 3a0e3ledye JOCATHEHHS METH KPUMIHAJIBHOTO MPOBAKEHHS.
[Toromumocs, 10 KpUMIHAIbHE TMpOLeCyajbHE 3aKOHOJABCTBO — 1€ 3aKOHO/AaBYl
MOJIOKEHHSI, [0 PETyJIOI0Th KPUMIHAIBHY MPOLECyaabHy MISUTbHICTH 1 3a0€3MeUyIOTh
BUKOHAHHS 3aBJaHb KPUMIHAJIBHOTO MpoBaKeHHA [99, c. 15]. Lle Bka3zye Ha BaXKIIUBICTh
KPUMIHAJTBHUX MPOLECYaIbHUX BIAHOCHH, IO 1 OOYMOBIIOE TaKWil BUCOKHUW DPIBEHb
3aco01B iX ITPABOBOT'0 BPETYJIIOBAHHS SIK 3aKOH.

30kpeMa 11010 JKEepesl KPUMIHAIBHOTO MPOLIECyalIbHOTO TpaBa, sIKi BKIIIOYECHI B
CUCTEMY PpETYJIOBAaHHS KPHMIHAJLHOTO TMPOBA/KEHHSI BKa3yeTbCs, IO JKEPEIOM
KPUMIHAJIBHO-IIPOLIECYaJIbHOTO TpaBa € BUKJIIOYHO 3aKOHM YKpaiHU, a 3aKOHOJ/ABELb
3aJIeKJIapyBaB MIiAXiJ, 3TIHO 3 SKAM KpUMIHaJIbHA MpolEecyalibHa MJiSUIBHICTh Ta
BITHOCHHH PETYJIIOIOTHCS HOPMaMM NpaBa, SIKI BUPAXKEH1, 3aKPIIUIEHI B KPUMIHAJIBHOMY
IpoleCyalIbHOMY 3aKOH1, @ TOMY KPUMIHAJIbHE NMPOBAKEHHS BPETYJIbOBAHO BUKIIOUHO
3aKOHO/IABYMMU aKTaMHU, JI€ KPUMIHAJIbHUN MPOLECYaTbHUI 3aKOH € (POPMOIO BUPAKEHHS
KpUMIHAJIBHOTO MpoIiecyaibHoro mpasa [106, c. 29; 98, ¢. 37; 98, c. 52; 100, c. 55]. Taka
no3uis BYeHUX OkpiM noJioxkeHb cT. 1 KIIK Ykpainu 0a3yeTbcsi 1 Ha HOpMax OKpPEMHX
NyHKTIB cT. 92 KoHctutyiii Ykpainy, sika npsMo 3aKpiIlTioe€ BUMOTY, IO HU3KA CYCIIIBHO
3HAYYIUX TUTaHb, y TOMY 4YHCIl 1 A1 cpepu KPUMIHAIBHOTO CYJIOYHHCTBA,
BU3HAYAIOTHCA BHUKJIIOYHO 3akoHamu Ykpainu [80]. 3 mpuBOoay BU3HA4YEHHA y CT. 92
OcHOBHOro 3aKOHY KoJjla BIJHOCHH, y TOMY YHCHI SKI MarlTh Micle y cdepi
KPUMIHAJIBHOTO CYJOYMHCTBA, (PaxiBill BIAMIYAaOTh, IO 3aKOH PETyII0€ HaWOUIBII
BaYJIMBI CYCHUIbHI BIIHOCHHH, A€ 3aKpimieHHs y cT. 92 KoHCTUTy1li nepesniky NUTaHb,
SIK1 BU3HAYaIOThCS BUKJIIOUHO 3aKOHAMH Y KpaiHU, € TO3UTUBOM, )K€ 3aKOH, TOPIBHSHO 3
IHIIMMHA HOPMATUBHUMH aKTaMU Ma€e 0COOJIMBI MOMKJIMBOCTI JIsl 3a0€3MI€UEHHS 1HTEPECIB
CYCIUJIbCTBA 3arajioM, CTBOPIOE TMEPEAyMOBH JJid BiAOOpakeHHS B HOpPMax 3aKOHY
OOIpYHTOBAHMX 1 HAHOUTBIN e()eKTUBHHUX 3aCO01B 3aXUCTYy CYCIIIBHUX iHTEepeciB [167, c.

110, 114].
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[lopsim 3 TakuM, YMOBHO Ka&Xy4d, «BY3bKUM» PO3YMIHHSM MOHSTTS
«3aK0HOIaBCTBOY, skuM KIIK Ykpainu okpecinuB ckiajl KpUMIHAILHOTO MPOLIECYAIbHOTO
3aKOHOJIaBCTBA, 3BEPHEMO yBary Ha TIYMAd€HHS TEPMIHY «3aKOHOJABCTBO», K€ Ma€ y
fopuanuHid npaktuul. Lle crocyerbes nosuiii KoncrutyuiiiHoro cyay VYkpainu 3
O3HAYEHOTO MUTAHHS, 0COOJIMBO, BPAXOBYIOUH CTAaTyC I[HOTO PIIIEHb YM BHUCHOBKIB, SIKi
3rigHo cT. 88 3akony Ykpainu «IIpo Konctutyuiitnuit Cyn Ykpainn» € 0cTaTOYHIUMH 1 He
MOKYTb OyTH OcKapeHi [157].

Tak, 1010 3MICTY TEPMIHY «3aKOHOJABCTBOY», SIKUH BXKUBAETbCA y 4. 3 CT. 21
Konexkcy 3akoniB 1ipo npairo Ykpainu, Koncruryuiiinuii Cyn Ykpainu y cBoeMy pillIeHH1
B 09.07.1998 Ne 12-pn/98 BkazaB, II0 HUM «OXOILTIOKOTHCS 3aKOHW YKpaiHH, YHMHHI
MDKHApOAHI JI0rOBOpU YKpaiHW, 3rojla Ha OOOB'S3KOBICTh SIKMX HajlaHa BepxoBHOIO
Panoro Ykpainu, a takox nocraHoBu BepxosHoi Paau Ykpainm, ykasu IIpesunenra
VYkpainu, aekperu i nocraHoBu KaOinery MiHicTpiB YKpaiHu, NpUdHATI B Mexax iX
MOBHOBaYXEHb Ta BIAMOBIIHO 10 KoHcTuTyiii Ykpainu 1 3akoHiB Ykpainu» [176]. ToOTo
70 3MICTY HOHATTS «3akoHonaBcTBO» Koncrutymiitnuii Cysa VYkpaiHu BKIIOYHMB SK
HOPMAaTUBHO-TIPABOBI aKTH 3aKOHO/1aBUOT0 oprany — BepxoBHoi Pagu Ykpainu, Tak 1 aktu
Takux opraHiB Biaau Ykpainu (BepxoBna Pana Ykpainu, [Ipesunent Ykpainu, Kabiner
MinicTpiB YKpainu), K1 HOCATh XapakTep MiJ3aKOHHUX HOPMAaTHUBHO-IIPABOBHX akTiB. |
1€ TJyMau€HHs B MEBHIA YacCTHHI CTBOPIOE KOJI3II0 Y PO3YMIHHI €IWHUX IS YCIEl
MPABOBOi CUCTEMH YKpaiHM TepMiHIB (MOHATH). | Xo4ya y ocTaTOYyHOMY pillleHH]
Koucturymiinuii Cya YkpaiHu BUCIOBUB, YMOBHO KaKy4H, «PO3IIUPEHY» TOUYKY 30pYy
HIOJ0 PO3YMIHHSM IOHSTTS «3aKOHO/JABCTBOY», OJJHAK, Y MOTUBYBAJIbHII YaCTHHI LIOTO
PIIICHHS. HUM BKa3YETHCSI, 10 «BUXOJIIYU 3 HEOOXIJHOCTI MOCUJICHHS TIPABOBUX 3aCO01B
3aXUCTY MpPaB TPOMAJISH ..., YHEMOXIIMBJICHHS iX yriemiieHHs ... Koncrurymiithuii Cyn
VYkpaiuu BU3HA€E 3a JOLIbHE B OATbIIOMY OOMEXHUTH BU3HAUEHHS c(hepr 3aCTOCYBaHHS
KOHTPAKTYy JIMILIE 3aKOHAMMU, 1110 € peporatuBoro BepxoBHoi Pagu Ykpainm» [176].

Buxonsun 3 iCHyBaHHS JABOX MO3ULINA WIIOJ0 PO3YMIHHS 3MICTY TEpPMIHY
«3aKOHOJIaBCTBO» («BY3BKOTO» Ta «PO3IIMPEHOT0»), OEpyun [0 yBaru HaBEACHI BUIIE
MO3UIIi HAYKOBI[IB, aHATI3YIOUH 3MICT BIJMOBITHOTO pimieHHs KOHCTUTYIIMHOTO CyaIy

VYkpainu, a Takox BpaxoBytour mpumnucu cT. 92 Koncrutyuii Ykpainu, 10XoaumMo A0
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BHCHOBKY, 1[0 MUTAHHS KPUMIHAJIBLHOTO MPOBAPKEHHSA, SIKI CTOCYIOThCSI 3aCTOCYBaHHS
3ax0/iB 3a0e3nedueHHs 0e3MneKu 0ci0, Kl OepyTh y4acTh Y KpUMIHAIBHOMY CYJOYMHCTBI,
B YaCTHHI BU3HAYCHHS 1X BUIIB, KOJIa OCi0, 10 SIKMX TaKi 3aX0H 3aCTOCOBYIOTHCS, YMOB Ta
MiJICTaB iX 3aCTOCYBaHHS Ta CKacCyBaHHSA TOLIO, MalOTh OyTH BU3HAYEHI BUKIIOYHO
HOpMaMH KPHUMIHAJIBHOTO MpOIlecyabHOTO 3aKOHOAAaBCTBA. 11010 0cTaHHBOTO, SIK BXKE
OyJi0 BKa3aHO, HOTO CKJIaJ BU3HAYA€ThCS BiAMOBIAHO A0 4. 2 cT. 2 KIIK Ykpainu. Tomy
nigrpumaemo AyMky O.M. J[Ipo3moBa, BIANOBIZHO A0 SKOT €JUHUM JHKEPEIOM
KPUMIHAJIBHO-TIPOIIECYaTbHOTO TpaBa MOXeE OyTH JIMIIE 3aKOH, LI0 CTaJl0 CBOEPIIHOIO
aKCIOMOIO KpUMIHAJILHO-TIpolIeCcyalibHOT Hayku [37, . 2].

[Topsin 3 MM 3BepHEMO yBary Ha Ty OOCTaBHHY, IO MPAaBOBE PETYJIOBAHHS Y
JOCIKYBaHI cepl HE OOMEXYEThCS JIMILE BUKOPUCTAHHSIM HOPMATHUBHO-IIPABOBUX
aKTIB 3aKOHOJIAaBCTBA, TOOTO BHMKJIIOYHO 3aKOHIB YKpaiHH. Xodya, fK II¢ OyJl0 BHUIIE
MIPOIEMOHCTPOBAHO, 11€ HE TIIBKH OCHOBHE, a M €IMHE JHKEPENO0 HOPM KPUMIHATBHOTO
IPOLECYaTbHOIO MpaBa, SKUMU BU3HAYEHA KPUMIHAJIbHA IpOIECyalbHa AISUIBHICTD B
YacTHUHI 3aCTOCYBaHHS 3axoJlIB 3abe3meueHHs Oe3neku oci0, siki OepyTh ydacTh y
KPUMIHAIbHOMY CyAOYMHCTBI. Tak, BKa3yeThCs, IO MPAaBOBE pETYJIIOBAaHHI — 1€
3MIIACHIOBAHUM 32 JOMTOMOTOI0 IOPUIUYHUX 3aCO01B TIPOIEC YHOPSAKYBAHHS CYCHUTBHUX
BITHOCMH 3 METOK 3a0e3MeyYeHHs] MEBHOI CYKYNMHOCTI COLIAJIbHUX I1HTEPECIB, SKI
BHMararoTh MpaBoBoro rapantyBanng [50, c. 207-208], a 10 1OpUIUYHHUX 3aC001B TAKOTO
pEryJroBaHHS BUEHI BIAHOCSATH B3araji MpaBoBi (HOpMaTUBHO-TpaBoBi) aktu [50, c. 220;
31.¢.95-98; 197, ¢. 137]. OcTanHi XapaKTepHU3yIOTh K — KOMIUIEKC 3araJbHO000B I3KOBHX
aKTIB TPABOTBOPYOCTI, BHJIAHWX OpraHaAMHM 3aKOHOJABUOl 1 BUKOHABYOI BIAIU Y
CTEIIaJIbHO BU3HAYCHOMY TOPSJIKY 3a MEBHUMH MPOIEIypaMH, IO MICTATh TpaBHIIa
MOBEJIIHKH 3arajibHOro xapaktepy [20, c. 122].

TakuM uynMHOM, HE 3amepeyyroud BU3HAYAJIBHOI POJII aKTiB 3aKOHOJABCTBA SIK
JDKepell KPUMIHAIBHOTO TIPOIIECYyaldbHOTO TMpaBa, [OMYyCKAEMO, IO pPETyIIOBaHHS
JOCITIJPKYBAaHUX KPUMIHAIBHUX MPOIECYAIbHUX BITHOCUH 3/1ACHIOETHCS 3a JOMOMOTOIO
HOPMAaTUBHO-TIPABOBUX AaKTIB, SIKI XapaKTepU3yrOThCcs sK miazakoHHi. O.M. [Ipo3mos
BiJIMIYAE, 1[0 Y KPUMIHATILHO-TIPOIIECYANIbHIN JISTTbHOCT1 (DOPMYIOTHCS 1 PO3BUBAIOTHCS HE

TUTBKH KPUMIHAJIBHO-TIPOIIECYalIbHI BIAHOCHHM, ajieé W OpraHizaliiHO-IpolecyalbHi
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BIJIHOCHHH, III0 PEryJIOIThCA BITOMYMMH HOPMAaTUBHMMH aKTaMH, 1 SIKi y cdepi
KPUMIHQJIBHOTO CYJOYMHCTBA IMOBHHHI OyTH OOYMOBJEHI, 3 OJHOrO OOKY, KOJIOM
MMOBHOBA)KEHb, HAJTAHMX 3aKOHOM KOHKPETHOMY MiHICTEPCTBY a00 BiJOMCTBY, 3 APYTrOTO
OOKy, TMOBHMHHI OyTH CHpsSMOBaHI Ha OpraHi3aiil0 BHKOHAHHS HOPM KpPHUMIHAJILHO-
IPOLECYaTbHOIO 3aKOHOJaBcTBa YKpainu [37, c. 9]. Taka Touka 30py 3aciayroBye Ha
yBary.

Tak, sIKII0 MpoaHaIi3yBaTH caMe MOHATTS «3a0e3MeueHHs O€3MeKn», IKe HaBEIEHO
y cr. 1 3akony Ykpainu «IIpo 3abe3neuenHs O6e3nexu oci0, siki OepyTh y4acTb y
KPUMIHAJIbBHOMY CYJIOYMHCTBI», TO MOYKHA BIAMITHTH, III0 32 CBOIM 3MICTOM II€ HE TIJIbKH
3MIIACHEHHS PABOOXOPOHHUMH OpraHaMH CHUCTEMH MPABOBUX 3aXO/I1B, CIPSIMOBAHUX Ha
3aXUCT KUTTS, )KUTIIA, 370POB'S Ta MaifHa X 0Ci0 BiJ MPOTHIPABHUX ITOCSATAaHb, 4 TAKOK
CHUCTEMa OpraHi3allifHO-TeXHIYHUX Ta 1HIIUX 3aX0/iB. L{g Te3a maTBepIKy€eThCs TaKOX
3MicToM cT. 7 3akoHy Ykpainu «lIpo 3abe3neueHHs Oe3neku ocio, siki OepyTh y4yacTb y
KPUMIHAJIBHOMY CYJIOYHMHCTBI», SKOIO MEpen0adyeHo IepeniK 3axoAiB 3a0e3neueHHs
oe3neku. | sik MoxHa 3p0OUTH BUCHOBOK 3 1X aHaJi3y, YaCTHUHA 3 IIMX 3aXO0/iB HE Ma€ aHi
MPOIIECYaTIbHOTO XapaKTepy, aHl MpoiecyaabHol (hOpMU peaiiallii, aHl € MpoIecyaabHO-
MIPABOBHM 3aX0JIOM O€3MEKH, a HOCATh XapaKTep OpraHi3allifHO-TEXHIYHUX Ta 1HIIMX
3axoAiB. BiamoBigHO, SKIIO 3arajibHi MIACTaBM 3aCTOCYBaHHS BKa3aHUX 3axOJiB 1
niependaveHi 3aKOHOM, TO MTOPSIOK Ta YMOBH Oy TyTh BU3HAYATHUCH ITiI3aKOHHUMHU aKTaMH,
K1 BPETYJIIOI0Th OpraHizailiiiHi a0 opraHi3aliiifHO-IIpoleCcyalibHl1 BITHOCUHHU.

30KkpeMa 11010 3HAYEHHS MM1JI3aKOHHUX HOPMATUBHO-IIPABOBUX AKTIB y MPABOBOMY
pEryJIIOBaHHI KPUMIHAJIBLHOT TMPOIECYAIbHOT ISTIBHOCTI  BIAMIYEHO, IO KEpiBHI
po3'scHenHst BepxoBHoro Cyany YkpaiHu, Haka3u ['eHepanbHOro mpokKypopa YKpaiHu,
iHCcTpyKuli MBC VYkpainu Tta MiHicTepcTBa IOCTHIIT YKpaiHU BIAHOCATHCSA 10 4HCIa
HOPMATUBHUX AaKTiB, M0 BCTAHOBIIOIOTH TMOPSIOK 3aCTOCYBAHHS THX YHM 1HIIMX HOPM
KpUMiHaibHO-NIponiecyaibHoro mpasa [200, c. 14]. 1 mo aymMKy MOXHa MiATPUMATH.
Takox nmoroaumocs 3 O.M. JIpo3ioBum, 1110 MiA3aKOHHI aKTH, 1110 MICTSTh OpTraHi3aliifHo-
npolecyanbHl HOPMH, CIPSMOBaHI Ha OpraHizaiilo KpPUMIHAIBHO-TIPOIECYaTbHOT
JISITEHOCTI Ta HE MOXKYTh BCTAHOBIIIOBATH TPOIIeCyaabHI 000B’SI3KH JIJIs1 OCi0, siKi OepyTh

ydacTh B cdepl KpuUMiHaIBHOTO cymodwHcTBa [37, ¢. 19], ane mpu mpoMmy Bimomdi
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HOPMAaTHBHI aKTH BCTAaHOBJIIOIOTH MEXaHI3M OpraHizallii BAKOHAHHS HOPM KPUMIHAJIBHO-
IPOLIECYAJILHOTO 3aKOHY; IE€TaI3YIOTh NOPSAAOK Ta NOCII0BHICTh BUKOHAHHS 3arajbHUX
npunuciB 3akony [37, c. 20]. Le# miaxig 3aciyroBye Ha MIATPUMKY 3 ypaxyBaHHSIM
HaBE/ICHUX BHUIIE MIPKYBaHb, ajle 3a YMOBH, sIK BKka3ye [.B. IIpo1tok, 1110 3aKk0H1 TOBUHHI
BianosigatT KoHcTuTyii, a mi3akoHHI HOPMATUBHO-TIPABOBI aKTH — 3aKOHAM, B 4OMY 1
NPOSIBJISIE CBOIO [II0 MPUHIMI BEpXOBEHCTBa 3akoHy [167, c. 111]. 3 mmm Bapto
HOTOUTHCH.

[leBHOIO TiACTaBOIO JUIS BiTHECEHHS JI0 3aCO0IB PETYIIOBAaHHS KPUMiIHAIBHOTO
IPOBA/PKEHHS M1JI3aKOHHUX HOPMATUBHO-TIPABOBUX aKTIB, SIK BBAXKAEMO, € TIOJIOKEHHS Y.
3 cr. 9 KIIK VYkpainuy, y ki npsiMo BKa3aHoO, IO 3aKOHU Ma iHuli HOpMAMUBHO-NPABOEI
axmu YKpaiHu (BUIL. aBT. ), IOJOKEHHS IKHX CTOCYIOThCS KPUMIHAJILHOTO TIPOBAKEHH,
noBuHHI BianoBigatu nbomy Koaekcy [102]. To6To 3akoHOAaBEIs PO3PI3HSE 3aKOHU Ta
IHIII HOPMAaTHBHO-IIPABOBI ~ aKTH, $KI OJHAKOBO CTOCYIOTbCS ~KPUMIHAJIBHOTO
IIPOBAKEHHS. SIK MPUKIIAJ peani3alii HbOoro MaIXoay A0 CX0K0ro MpeaMeTa IpaBOBOrO
peryioBaHHs HaBeneMo CT. 2 3akoHy YkpaiHu «lIpo nepxaBHy OXOpOHY OpraHiB
Jep>KaBHOT BJIaJAM YKpAaiHU Ta MOCATOBUX OCI0O» MICTUTH TOJIOKEHHS, 3T1THO SIKOTO,
MIPABOBY OCHOBY JEpP>KaBHOI OXOPOHHM CTaHOBIATH KoHcTUTyIis YKpaiHu, MIKHAPOJIHI
JIOTOBOpH Y KpaiHu, LieH Ta 1HI1 3aKOHU Y Kpainu, aktu [Ipe3unenrta Ykpainu ta Kabinety
MinicTpiB YKpaiHu, a TAKOK 6I00MUI ma MidHC8I00MYI HOPMAMUBHO-NPABOSI akmu (BUILIL.
aBT.), 10 PETYJIOIOTh BIHOCHMHH y cdepi aepkaBHOI oxoponu [142]. BimmoimHo
3a3HaYMMO, WI0 JIO CKJIQJ0BOi TIPaBOBOi OCHOBU PETYJIIOBAHHS KPHUMIHATBHUX
npolecyaibHUX BIJIHOCHH 1010 3a0e3nedeHHs Oe3neKu moAo ocil, ki 0epyTh y4acTb y
KPUMIHATBHOMY CYAOYMHCTBI, BIIHOCSTBHCS SIK aKTH KPUMIHAJIBLHOTO MPOIECYATHHOTO
3aKOHO/ABCTBA, TaK 1 I1HIII HOPMATHUBHO-NIPABOBI aKTH YKpaiHW, 30KpeMa IiJ[3aKOHHI
HOPMAaTUBHO-TIpaBOBi akTH (ykasu Ilpesumenta VYkpainu, aktu Kabinery MiHicTpiB
VYkpainu, Hakazu Odicy ['enepansHoro mpokypopa, MBC Vkpainu, CbY, [IbP, HABY,
Jlep>kaBHOT CyIOBO1 aAMIHICTpallli TOIIO), sIKI Y TOMY YW 1HIIOMY aCIEKTI CTOCYIOThCS
KPUMIHAJIBHOTO MPOBA/HKEHHS Ta BPETYJIOBAaHHS OKPEMHUX MHUTaHb 3aCTOCYBaHHS HOPM

YHUHHOI'O KpI/IMiHaJ'IBHOFO MpoucCyaJIbHOT'O 3aKOHOJaBCTBA.
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BpaxoByroun HaBeJieHEe 10O CHUCTEMH HOPMATUBHO-NPABOBUX AaKTIB, SKi
periaMeHTyIOTh 3aCTOCYBAaHHS JOCIIHKYBAHUX 3aXO0/I1B, TPOAHATI3YEMO POJIb OKPEMHUX 3
aKTIB Y BIOPSAKYBaHH1 BIAMOBIAHUX MPABOBITHOCHH.

OCHOBOIIOJIO)KHUM ~ HOPMATHUBHO-IIPABOBHM aKTOM CHUCTEMH KPUMIHAIBHOIO
MPOIECYaTLHOTO 3aKOHOMABCTBA YKpPAiHH, WOTO IOPUIUIHOIO OCHOBOIO, SIK BIIMIYAIOTh
HaykoBii, € OcHoBHmA 3akoH Ykpainu (ct. 8) [106, c. 29]. Haramaemo, ms crarts
BU3Hauae, mo KoHctutyiis YkpaiHu Mae HaWBUIY IOPUIUYHY CHITY, a 3aKOHH Ta IHIII
HOPMaTUBHO-TIPABOBl aKTHU MPHUIMalOThcs Ha ocHOBI KoHctuTymii YkpaiHu 1 MOBHUHHI
Bianosijgary it [80]. Sk BigmidaeTbcsi, BepxoBeHCTBO KoHCTUTYIIIT TTOISITae y Tomy, 1o ii
HOPMH BUKOPHCTOBYIOTHCSI B PI3HUX CYJIOBHX 1HCTAHI[ISIX K HOPMH MPAMOI1 Aii y TIporect
BUPIIICHHS CIIpaB 4YuMM 3a0e3levyeThCsl HailBuIIAa opuaudHa cwia KoHcruTynii 1
NPIOPUTETHE 3aCTOCYBaHHS ii B i€papxii HOpMAaTUBHO-TIpaBoBUX akTiB [137, c. 40].
Bxa3zana HopMma BH3Ha4a€ OCHOBOIIOJIOKHUAN XapaKTep LbOT0 aKTa, sIKUW, sIK BKazye M.I.
Ko3zto0pa, 3akpimuioe Ta 3a0e3nedye BUINI LUl CYCHUIbCTBA, A€ TAKUMHU IUISIMH i
OJTHOYACHO O0OB'SI3KOM JIEPKaBH €, BIMOBLIHO 110 CT. 3 OCHOBHOT'O 3aKOHY, YTBEPIKEHHS
13a0e3nedyeHHs Mpas 1 CBOOO/T JIFOIMHU SIK HAMBHUIIO1 I[IHHOCTI, JI€ CaMe BOHHM Ta iX rapaHTii
BH3HAYAIOTh 3MICT 1 CTIPSIMOBAHICTh JISUILHOCTI JIEp>KaBH, ii OpraHiB Ta MOCag0BUX OCI0 —
TOJIOBHMX CYO'€KTIB MpaBO3acToCcyBaHHs [74, c. 7]. BBaxxaeMo, 1110 1151 JyMKa B110Opaxye
«yX» MPAaBOBOT'0O PETYJIOBAHHS 30KpeMa 1 B cpepi KpUMIHATBHOTO CYZ0UYMHCTBA, Y TOMY
YHUCITI 010 TeMH aucepTartii. Lle 00yMoBitoe Te, 1110 opranu J0CYyA0BOTO PO3CIiAyBaHHS,
MIPOKYPaTypH Ta CYJ MAalOTh PEali30ByBaTH «OYKBY» 3aKOHY, BPAXOBYBATH HOTO «IyX»,
OpIEHTYIOUHUCH Ha Ty BUIILY IIiJIb, 1110 3aKpirieHa Hopmamu Konctutyiii Ykpainu. [ BapTo
nigrpumatu nosuiiro B.II. Tuxoro, mo came mnonoxkenHs Kouctutyiii Ykpainu €
OCHOBOIO 3aKOHIB Ta 1HIITUX HOPMATUBHO-TIPABOBUX aKTIB 1y cdepi Oe3neku iroauau [203,
c.41].

Amnaniz OCHOBHOTO 3aKOHY 3acBiUy€, II0 B KOHTEKCTI JOCIIIHKYBAaHOTO HaMH
MUTaHHSA 1Ied aKkT 6€3MoCcepeIHbO BU3HAYAE JIFOAUHY, 11 )KUTTS 1 3/T0POB'sl, YECTh 1 T1AHICTD,
HEJOTOPKAHHICTD 1 6€3MeKy B YKpaiHi HAWBHIIOIO COIliaiibHOIO miHHICTIO (cT. 3) [80]. L1
SBUIIA 1 € 00 €KTOM 3a0e3MeUeHHsI MMl Yac 3aCTOCYBAaHHS BIAMOBIAHUX 3axXoiiB (CT. 1

3akony Ykpainu «IIpo 3abe3neuenns Oe3neku ocio, ki 6epyTh y4acTh y KpUMIHAIBHOMY
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CyIOouMHCTBI»). CaMe TOMY 3BEpTa€ThCsl yBara, IO, BUXOASYM 3 LHUX MOJOXKEHb
Konctutyii Ykpainu, Oe3neka yd4acHHKIB KPUMIHAJIBHOTO CYJOYMHCTBA € OJHUM 13
NPIOPUTETIB JEP)KaBHOI MOMITUKUA. 3a0e3medeHHs O€3MeKH MOKHA PO3IIISIATH K
KOHCTUTYIIAHY TapaHTIilO Jep>KaBH, IO TICHO IOB’S3aHA 3 OKPEMHMH NPUHIUIIAMU
KpuMiHanbpHOTO TIporiecy [48, c. 9]. Ilpudomy, 4. 3 ct. 3 OCHOBHOTO 3aKOHY MICTHUTh
MPUITUC, 10 3a0€3MEeUeHHS 3MICT MpaB 1 CBOOO/I JTIOIMHU Ta 1X TapaHTii BU3ZHAYAIOTh 3MICT
1 CIPSIMOBAHICTH isUTbHOCTI Jep>kaBu [80]. ToMy moroaumMocs 3 IyMKOIO, 110 KEPYIOUUCh
BUILIEBKA3aHUMU HOpMaMu OCHOBHOTO 3aKOHY MO’KHA CKa3aTH, IO MPaBO Ha Oe3neKy
YYaCHHKIB KPUMIHAJIBHOTO TIPOBAKEHHS CIIIJI PO3TJISAATH SK OJHE 13 HAaWBaKIUBIIINX
KOHCTUTYIIIHHUX TpaB Jroauuu [116, c. 409].

BpaxoByroun te, o 0e3nexka 0coOM BUEHUMH PO3YMIETHCS SIK CTaH 3aXHILEHOCTI
JIOAMHY BiJ (DakTOpiB HEOE3MEKH Ha PiBHI 11 0COOMCTHX 1HTEPECIB Ta MoTped [66, c. 29],
TO CBOE MPOJOBKEHHS HOPMATUBHE 3aKPIIJIEHHS! OCHOBHHUX €JIEMEHTIB cTaTycy (IpaB Ta
cB000/T) 0COOU Y TOMY YHUCII1 THX, 1110 YTBOPIOIOTH chepy ii 0cOOMCTOT O€3IeKH, 3HAXOAUTh
y crartsax posauty Il «lIpaBa, cBoOOmM Ta OOOB'S3KM JIOAMHU 1 TPOMAISTHUHAY
Koncturymii Ykpaiau. I[llogo 3MicTy OCTaHHIX, TO BKa3y€ThCs, IO «OE3CMIpPHUM
3100yTKOM KOHCTHTYIIIT € neTanbHe pO3pOOJeHHS PO3MUTY MpOo TMpaBa, CBOOOIU Ta
00OB’SI3KM JIIOJJMHU 1 TPOMa/ISHUHA 3 YPaxXyBaHHSAM BUMOI MI)KHAPOJHUX MPABOBUX AKTIB
3 MpaB JIOJUHHU ... Y KOHCTUTYIIIT 3aKpIIJIEHO MPaBOBi 3aCO0M iX 3aXUCTy, OUIBILIICTD 3
AKX MOXE PO3TJISIIATUCS K TPOIECyalibHI TapaHTii MpaB YYaCHUKIB KPUMIHAJIBLHOTO
npouecy» [94, c. 61]. ToMy MO»kHa 3pOOUTH BUCHOBOK, 1110 B CTaTTAX OCHOBHOIO 3aKOHY
BIJTHAXOJSATh CBO€ 3aKPITJICHHS HOPMH, SKUMH BH3HAYA€THCS OE3MEKOBUI CTaTyC 0COOU
K B3arani, Tak 1y cdepi kpumiHanbHOTO cymounHcTBa. H.B. Kamincbka Bigmivae, 1o
3aKpIMJIEHHS! Ha KOHCTUTYLIITHOMY PiBHI B YKpaiHi KJIIOYOBHX MPABOBUX LIHHOCTEH, K1
CTaHOBJISITh 3arajIbHO IMBLTI3AIIIIHI 171€a)ii, JEMOKPATUYHI CTAaHAAPTH, BUAAETHCS BKpail
HEOOX1THUM 1 BaxJMBHUM [61, c. 86]. 3 1i€t0 1yMKOIO BapTO MOTOJAUTHUCS.

OxkpeMo BIIMITHUMO HACTYITHE MOJIOXKEHHS, 110 3riaHo 3 KoHcturyiieo Ykpainu
«Iep’kaBa BIJMOBITAE TEpea JIOJUHOI 32 CBOKO JISUTBHICTh, a YTBEPKEHHS 1
3a0e3rnedeHHs mpaB 1 CBOOOJ JIIOAMHU € TOJIOBHUM O0OB'si3koM jaepskaBu» [80]. Lle

ITOJIOKCHHA MOXKHA BiI[HeCTI/I moao ymoB 3a0e3IedYeHHsT Ta rapaHTyBaHHsA Oe3neku
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JIOJIMHU Y OyIb-SKUX cdepax, Yy TOMY Uucii 1 chepl KpUMIHATIBLHOTO CYJOUYMHCTBA. A SIK
BIJIOMO, peajizailisl 3aBlaHb, (PYHKIH, OOOB’S3KIB JepKaBU 3IIMCHIOETHCS 3aBISKH
TISUTBHOCTI MEXaHI3My JepkKaBd, SKHM BYEHI BHU3HAYAIOTh SK CYKYIHICTH JEPKaBHHUX
OpraHiB, YCTaHOB, IIJMPUEMCTB Ta 1HIIUX ACP>KaBHUX 1HCTUTYTIB, 32 MOCEPEIHUIITBOM
SKUX TPAKTHYHO 3IIMCHIOIOThCS 3aBaaHHs 1 ¢yHkuii gepxkasu [50, c. 124]. Tomy
JIOXOJMMO BHCHOBKY, 110 3akpimieHnid B KonctuTyii Ykpainu npiopuTeT yTBepaKeHHS
Ta 3a0e3MedyeHHs TpaB 1 CBOOOJ JIOAWHH, i1 >KUTTS 1 370pOB'S, 4YeCTh 1 TiJHOCTI,
HEIOTOPKAHHOCTI 1 O€3MeKH, SIKUi peanizyeTbes y GopMi 00OB'SI3KY JepxKaBHu, Ma€e OyTU
IOpUJIMYHO, OpraHi3aIlifHO, TEXHIYHO TOIIO 3a0e3MeUYCHU 3aBISKH  JiSIBHOCTI
YIOBHOBAKEHUX JIEP>KaBHUX OPraHiB Ta iX MocajoBux oci0. 3 1[bOro MPUBOLY MOTOUMOCS
3 nymkoro, mo KoHcrutyuist YKpaiHu, HOpMU SIKO1 € HOpMaMH MPSAMOI J1ii, BCTAHOBIIIOE
KOHIENTYalbHI TOJOXKEHHS KPUMIHAIBHOTO MPOBA/KEHHS, 3aKpIIUIIOE MOro 3acaiw,
OKPECIIIOE MPIOPUTETHI TPYIU CYCIUIBHUX BITHOCHH, IO M1JISITAI0Th PABOBOMY 3aXHUCTY
Ta OXOPOHI 3 OOKy aepxasu [98, c. 52].

Takum uwmnom, mogo KoHctutymii VYkpaiHu SK JKEpeno KpUMIHAJIBLHOTO
IPOIIECYaIbHOTO TIPaBa, SIKE € OCHOBOIO MPABOBOT0O PETYIIOBAaHH 3a0e3MeueHHsT Oe3MeKu
YYaCHUKIB KPUMIHAJILHOTO CYJAOYMHCTBA BIJIMIYA€EMO HACTYIHE: HA BHUIIOMY piBHI
BU3HAYAE, JIIOJIMHY, 11 TpaBa Ta cBOOOAH 0COOH, a TAKOXK 11 OE3MEKY K HANBUIILY COL[IaIbHY
LIHHICTh, IO OOYMOBIIOE YTBEPIKEHHS Ta 3a0e3MeueHHs NUX SBUIL 3 OOKy
YIOBHOBAXEHUX OPraHiB; B IIbOMY aKTi yTBEPKEHHs Ta 3abe3mneueHHs: Oe3neku ocodu
BU3HAETHCS MOPSJ 13 IHIIIMMHU CKJIAJIOBUM, BKa3aHUM Y CT. 3 OCHOBHOTO 3aKOHY, TOJIOBHUM
OOOB'SI3KOM JIepKaBH, il OpraHiB Ta iX MOCAAOBUX OCI0O y cdepl KpUMIHAIBHOTO
CYJIOUYMHCTBA, 1[0 Ma€ BiTHANTH CBOE BIATOBITHE HOPMATHUBHE 3aKPITJICHHS;, BKa3aHUM aKT
€ IOPUJANYHOI0O OCHOBOIO KPHUMIHAJIBHOTO MPOIECYATbHOTO 3aKOHOAABCTBA, IO POOHUTH
JOIUTLHUM MOTpeOy B110Opa3uTH Ha PiBHI 3aca KPUMIHAIBHOTO MPOBA/KCHHS BUSHAHHS
O00OB’SI3Ky JiepkaBM 3a0e3neuntd Oe3leKy ocoO0M sIK y4YaCHUKAa KPUMIHAIBHOIO
MPOBA/DKCHHS; B I[bOMY aKTI BIJOOpaXEHO <«AyX» JIIOAUHOICHTPUYHOI MOJEi
KPUMIHAJIBHOTO TIPOBA/PKCHHS, 10 BHU3HAYA€ CHPSIMOBAHICTh i YIMOBHOBAKCHHUX

Jep>)KaBHUX OpraHiB Ta iX IOCaAOBUX 0Ci0 MO 3a0e3leueHHI0 OE3MEeKH YYaCHHKIB
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KPUMIHQJIBHOTO CYJIOYMHCTBA Ta OOYMOBIIIOE iX BiJMOBIAAIBHICTh 32 BXKUTTS 3aXO/lIB
1010 3a0e3neueHds Oe3neKH BIAMOBIIHUX OC10.

HactynHuMm  eneMeHTOM KPHUMIHAJIbHOTO IPOLECYalTbHOTO 3aKOHOJIABCTBA,
BimoBiiHO /10 4. 2 cT. 1 KIIK Vkpainu, € Mi>kHapoH1 T10TOBOpH Y KpaiHHU. Ix CTaTyC B
lepapxii HOPMAaTUBHO-IIPABOBUX aKTiB HAI[IOHATBHOTO 3aKOHOAABCTBAa BU3HAYAETHCS CT. 9
Koncturynii Ykpainu [80] ta ct. 19 3akony Ykpainu «[Ipo mixkHapomHi AoroBopu
Ykpaiau» [159], a y KpuMiHaapHOMY MTPOIIECYaJIbHOMY 3aKOHOIaBCTRBI BIAMOBITHO JI0 Y. 2
ct. 1, u. 4 ct. 9 KIIK VYkpainu [102]. BaxiuBicTe HOpM MIKHApOIHHUX JTOTOBOPIB SIK
JoKepes KPUMIHAIBHOTO MPOIECYalbHOIO TpaBa MOB’sA3aHa HacaMIepel 3 THUM, IO, SK
BKa3ylIOTh HAyKOBIIl, IIi aKTH IpaBa BIAIrParOTh MPOBIIHY POJib B JOCSITHEHHI 3aBJaHb
KPUMIHAIBHOTO MPOBAKEHHS 3aBIISIKH TOMY, 110 3HAYHHK MAcCHB HOPM MIXKHAPOIHOTO
IpaBa MPUCBAYCHUI caMe YTBEP/HKCHHIO Ta 3aXUCTYy MPUPOJHUX MpaB JroAUHU [241, c.
89-98]. Lle miaTBepKYy€E MPIOPUTET IIpaB 1 CBOOO/I JIOJIMHU SIK 00’ €KTa rapaHTyBaHHS Ta
OXOpOHH, SIK B3araji, Tak 1y cepi kpumiHaibHoro cynourHctsa. O.1. Koposaiiko 1momo
3HAYEHHS 1UX aKTIB 3ayBaXKye, IO CTaHAApTH y cdepl KpUMIHAIBLHOTO CYJOYMHCTBA
3a0e3neuyroTh (POPMYBaHHS KOHIEMIIINA CIIPaBeJIMBOTO CYI0YMHCTBRA, 111 3a0e3MeueHHS
paB 0COOM Y KPUMIHAJIBHOMY TPOBAKEHHI, COPUSIOTH PeOPMYBaHHIO CYJOUYHMHCTBA
[85, c. 114]. Baxxaemo, 1110 Lie 1 BA3HAYAE POJIb MI>KHAPOIHUX JOTOBOPIB CaMe SIK TapaHTIi
mpas oci0, siK1 6epyTh y4acTh y KpUMIHATBHOMY CYJIOUMHCTBI, Ta peajtizallii 3aCTOCYBaHHS
JI0 HUX BIIMOBITHUX 3aX0/11B, 30KpeMa 1 11010 TOCIIIKYBAHOTO TUTAHHS.

CTOCOBHO IMX akKTiB, TO BKa3ye€TbCs, II0 MIDKHAPOJHI JOrOBOPH, 3roja Ha
000B’sI3KOBICTh SKUX HamaHa BP VYkpainu, BKIIIOUaroTh cHCTeMy 0araTOCTOPOHHIX Ta
JIBOCTOPOHHIX MDKHAPOJHUX JOTOBOPIB 3 MUTaHb MIXKHAPOJHOTO CIIBPOOITHHUIITBA ITi]T
yac KPUMIHAJILHOTO MPOBAKEHHS, 3roJa Ha 000B’SI3KOBICTh sIKUX HajmaHa BP Ykpainu
[98, c. 52-53]. IlinTpriMaeMo AyMKY HayKOBIIIB, SIKI HOJUISIOTH IX CUCTEMY Ha TaKi TPYIIH:
MDKHApOAHI KOHBEHI[ll, 10 BHU3HAYAIOTh MPABOBE CTAHOBUILE 0OcoOM Yy cdepi
KPUMIHAJIBHOTO TIPOBA/DKCHHS, Ta BHUMOTH, SKi CTaBIATHCA [0 KpPHUMIiHAJIBHUX
MPOIECyaTbHUX MEXaHI3MIB, 10 3a0e3MeuyloTh OXOpPOHY TMpaB 1 cBOOOa ocobu y
KPUMIHAIBHOMY CYJIOYMHCTBI; IBOCTOPOHHI JOTOBOPH YKpaiHU MpO HAJaHHS MPABOBOI

JIOTIOMOTH 3 KpHUMIHAIBHUX CIHpaB, paThdikoBani BepxoBhoro Panoro; MixHApOogHI
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JIOTOBOPHU, CTOCOBHO IKMX YKpaiHa BUCTYyIae nmpaBoHacTynHukoM [ 100, c. 60]. Beaxkaemo,
110 11 Ki1acudikaiiie € oOrpyHTOBAaHOIO Ta BiJI0Opakae MpeIMET IMIPaABOBOTO PETYJIFOBAHHS
BIJIMOBITHUX aKTiB. AJie, SIK CBIJYATH O3HAWOMJICHHS 3 BIAMOBITHUMH aKTiB, 30KpeMa
npyroi Ta Teptoi rpynu [117], mepeBakHa OUIBIIICTh HOPM, SIKI CTOCYIOThCS 3a0€31eUCHHS
0e3MeKH y4aCHUKIB KPUMIHAJIBHOTO CYJ0YMHCTBA, MICTUTBCS CaMe Y MIDKHAPOJIHUX aKTax
nepuioi rpynu. Buxoasun 3 11p0ro, a TakoX MpoaHai3yBaBIIX BiAMOBIAHI MIXHAPOIHI
JIOTOBOPHU YKpaiHH, SIKI TUM YH 1HIIUM YHHOM CTOCYIOThCSI TUTaHHS 3a0€3MeueHHs paB 1
cB000 0co0U y chepl KpUMIHATBHOTO CYyJIOYMHCTBA, Y TOMY YHCII MpaBa Ha OE3IeKy,
HaBEJIEMO iX Iepeliik. Sk BBaXXa€MO, 10 HUX 30KpeMa BITHOCATHCS TaKl aKTH sIK: 3arajibHa
JeKyapariisg npas JroauHu [49]; MiKHAPOJHUM MAKT PO TPOMAJISTHCHKI 1 MOJTITHYHI TIpaBa
[118]; Komekc moBemiHKH Cy>KOOBILIB OpraHiB mpaBornopsiaky [72]; KoneHiiss mpo
3aXHMCT IIpaB JIOAWHU 1 OCHOBOIOJOXHUX cB0oOoa [77]; KonBenmis Opranizamii
OO0'eqnannx Hamiii npoT TpaHCHAIIOHAIBHOI OpPraHi30BaHOi 3JIOYMHHOCTI [76];
Konenuisa Opranizamii OO'eqnanux Hamiit mpotu kopymnuii [75]; Pumcbkuii CtaTyT
Mixnapoanoro Kpuminansnoro Cyny [173]; Konseniiist Pagu €Bponu rpo 3axoiu o0
npotuAdii Toprieii moneMu [78]; Jeknapariis OCHOBHMX NPUHUMIIB NPABOCYAIs AJIS
YKEPTB 3JI0UMHIB Ta 3JIOBKUBAHHS BIaI010 [35] Ta pst IHITHX.

3 aHami3y IUX aKTIB MO>KHA 3ayBaXKUTH, 1110 HE BC1 BOHU O€3MM0CEPEAHBO CTOCYIOThCS
NUTaHb 3a0€3MeUeHHs 0e3NEeKN YYaCHUKIB KPUMIHAJIBHOTO Cy10UMHCTBA. OHAK, 010 1X
poJIi BpaxyeMO HACTyIMHI MOMeHTH. [lo-miepiiie, BUCHOBKM OTPUMAaH1 y MOMNEPETHBOMY
M1IPO3/1JI1 CTOCOBHO CYTHOCTI LIbOTO IHCTUTYTY SIK 3ac00Y 3a0€3MeUeHHs MpaB Ta CBOOO/I,
0e3mnexr ocobu y KpuMiHaIbHOMY MpoBakeHH1. [lo-apyre, Bi3bMeMO 10 yBaru BiiMiueH1
Bute nosoxeHHs cT. 3 Koncrutynii Ykpainu Ta ix 3Ha4eHHS K 000B’SI3KY JeprKaBH, il
oprani Ta IiX mMocaioBuX oci0 3abe3neunt Oe3neky ocoOu y KpUMIHAIBHOMY
npoBakeHHi. Tak, 1ociipKyoun cucteMy MikHapogHux akTiB, O.M. /Ipo310B cTOCOBHO
iX poyi BiAMIYa€, MO JOTOBOPH YKpaiHU y cdepi OGOpOTHOM 31 3JI0YMHHICTIO MalOTh
Ba)KJIMBE 3HAUCHHS HE TIJIbKU B TOMY, 1110 BOHH CTBOPIOIOTH MPABOBY OCHOBY ISl HA/TaHHS
MIPABOBOI JOIIOMOTH 10 KPUMIHAIBHHUM CIIpaBaM, IiJIBUIIYIOYA TUM CAaMHUM €(EKTUBHICTh
MPOTUJIIT 3JTIOYMHHOCTI, ajieé ¥ TIEBHOIO MiIpOK0 YHI(pIKYIOTh YHWHHE KPHUMIHAJIBHO-

npoliecyalibHE 3aKOHOAABCTBO 3 TOUKH 30y 3aralbHOBU3HAHUX MPUHIUITIB T4 BUMOT, 10
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CTaBJIATHCA MIKHAPOJAHUM CITIBTOBAPUCTBOM JI0 1IbOT'O BUAY JIEP>KAaBHOI A1sUIbHOCTI [37, C.
12]. IToromxyrounch 3 TAKOO TyMKOIO BIIMITHMO, IO II€ aKIIEHTY€E yBary Ha HE0OX1THOCTI
TIOIAJTBIIIO1 IMIUIEMEHTAITT B HalllOHAIbHE KPUMiHAIbHE TPOIECyaabHE 3aKOHOaBCTBO Ta
BIIPOBA/KEHHS Y TMPAKTUKY YIOBHOBRXEHHUX JEPKABHUX OpPraHiB BIJIMOBIIHUX
«3araJbHOBH3HAHUX  TPHUHIMIIB Ta BUMOT, IO CTABIATHECA  MDKHAPOIHUM
CIIBTOBAapPUCTBOM JI0 LILOTO BHUAY JAEPKaBHOI AISIIBHOCTI MO 3a0e3MeueHHI0 Oe3MeKH
YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA.

[TpukiamomM XapakTepUCTUKH BKa3aHUX aKTiB caMe SK BU3HAYaIbHUX, 0a30BUX IS
i€l cepu € nozutiist b.M. Kaumapa. Bin y mpotieci 10CiiKeHHS] Mi>KHAPOTHO-ITPABOBUX
aKTIB y cdepi 3a0e3nedyeHHs O€3MeKd YYaCHHUKIB KPUMIHAIBHOTO MPOBAKEHHS
BUOKPEMUB 3araJbHOBHU3HAHI Ha €BPONEHCHKOMY MPOCTOPI 3acaiu M€l MIsTbHOCTI,
30KkpeMa: O00OB’SI3KOBE HOpPMAaTHBHE 3a0e3Me4eHHS (3aKOHOAABYE  3aKpPITUICHHS
BIJINOBIJIHAX 3aXO/lIB), YHIBEPCAJIbHICTh (3aCTOCYBaHHS 3aXOAiB O€3MEKH MI0J0 BCIX
Cy0’€KTIB KpUMIHAJIBHOTO TIPOIIeCy), KOH(DIACHIINHICTE (0OMEXEHHS! PO3MOBCIOIKEHHS
BIJIOMOCTEH BIJIHOCHO BIJMOBIAHOT 0COOM), MyOdiuHICTh (0OOB’S30K KOMIETEHTHHUX
OpraHiB CaMOCTIMHO BXXMBATH BiAMOBIIHI 3aX0/11 33 HASIBHOCTI M1JICTaB), AUCIIO3UTUBHICTD
(HeOOMEXKEeHUI Ha 3aKOHOJABUOMY PIBHI CIEKTP i y paMKaxX 3aCTOCYBAaHHS 3aXOiB
3a0e3mneueHHs O€3MeKH ), 1HAMBIayati3alis (OKpeMUuid miaxiJ 0 BU3HAYEHHS KOMILUIEKCY
3axolIB Oe3mneky,), croeriams3aiis (ICHyBaHHS B paMKax KpPUMIHAIBHOIO TPOIECY
CHeIIaIbHUX CyO’€KTIB 3aCTOCYBaHHS 3aXOMAIB Oe€3Meku), KoopauHarls (y3romKeHHS,
YHOPSAKYBaHHS AiISUIBHOCTI YIIOBHOBa)XEHMX OPraHiB), MIXKHApPOJHE CHIBPOOITHUITBO
(cmiBmparst aep)aB y NUTaHHI Oe3leku ociO, ki OepyTh ydacThb Y KPHUMIHAJIBHOMY
npoBakeHHi) [64, ¢. 10, 15]. BBaxaemo, 1o 11i pucH XapakTepu3yrTh OCHOBHI BUMOTH
110 popMyBaHHS IOCIIKYBAaHOTO 1HCTUTYTY. CaMe 3 X ypaxyBaHHSIM JOLULIBHO 3A1MCHUTH
aHaJi3 HAllOHAJLHOTO I1HCTUTYTY 3a0e3MedeHHs1 Oe3NeKH YYacCHUKIB KPUMIHAIBHOTO
CYJOUYMHCTBA.

3BicHO, 110 4. 2 cT. 1 KIIK Ykpainu sik ck1aoBi KpUMIHAILHOTO MPOIECYATbHOIO
3aKOHO/ABCTBA YKpaiHU BeJle MOBY BUKIIIOYHO TIPO MIKHAPOJHI JOTOBOPH, 3rojla Ha
000B’sI3KOBICTh sKMX HajaaHa BepxoBHoro Pamoro Ykpainu. Ane oKpeMHUM acleKTOM

NUTAHHS MIKHApPOAHO-TMPABOBHX AKTIB y c(epl KPUMIHAIBHOTO CYJAOYMHCTBA € MUTAHHS
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pOJTi Ta MICLIA aKTIB PEKOMEHAAIIITHOTO XapakTepy. 30Kpema J0 iX Yuciia y JOCIKyBaH1 1
cdepi MoxHa BigHecTH Taki akTH sik: Pexomennaris Ne R (85) 11 Komitery MinicTpiB
Pagu €Bpormm nepxaBaM-4iieHaM IIOJ0 TOJIOKEHHS TOTEPIIOr0 B paMKax
KPUMIHAIBHOTO TpaBa 1 KpuMiHabHOTO Tipouecy [168], Pexomenpamis Ne R (97) 13
Kowmitetry MinictpiB Panu €Bponu nepkaBamM-usieHaM MIOAO 3asIKyBaHHS CBIJKIB 1 MpaB
croponu 3axucty [169], Pexomennarist Rec (2005) 9 Komitery MinictpiB Pagun €Bpornu
Jep)kaBaM-4JIeHaM I0JI0 3aXHCTy CBIAKIB Ta OCI0, SIKI CIIBOPAIIOIOTH 3 MPABOCYIJISIM
[170], Rec (2006) 8 Pekomennariisi Komitery MinictpiB Paau €Bpornu nep:kaBaM-uieHam
II0JI0 JOTIOMOTH TOTEPIIUM BiA 370unHIB [246], [lupexktuBa €BpomnencbKoro
napiamenty Ta Paau €pomneiicbkoro Corozy 2012/29/EU  miom0 BCTaHOBIIECHHS
MIHIMaJIbHUX CTaHJAPTIB 3a0€3MeUEHHS MpaB, MIITPUMAHHS Ta 3aXUCTY >KEPTB 3JI0YHHIB
BiJ 25 xoBTHA 2012 poky [36], Tomo. Y HayKoBii JiTepaTypi MO0 MIPABOBOI MPUPOIH
TaKUX aKTIB BKa3yeTbCs, IO L€ IHCTUTYLIMHI, peKOMEHIAIIITHI HOPMH, K1 MICTSTBCS Y
BIJIMOBIAHKUX JDKEpENax — B JOKYMEHTaX MIXKHAPOJHUX MDKYpPSIOBUX OpraHizailii, a ix
MPU3HAYECHHS — [TOCTYIIOBO 3aII0BHIOBATH MTPOTAIMHU Y 3aKOHO/IABCTBI Ta PUBOJIUTH YKE
ICHYIOUl HOpPMHM IIpaBa Yy BIANOBIAHICTh JO BHCYHYTHUX MIDKHAPOJIHHMMHU OpraHaMH Ta
oprasizamisiMd BUMoraMu Ta crangaptamu [240, c. 55-56]. Taka ix poJib Ta 3HAUCHHS JaJIH
niacraBsy O.M. JIpo3noBy AIMTH BUCHOBKY, IO TaKl aKTH K, HalPUKJIaJA, peKOMEHIAIl1
Komitery MinictpiB Pagu €Bponu mpo craTyc NOTEpPHUIOro B paMKax KPUMIHAIBHOIO
npaBa 1 kpuMiHassHOTO Tporiecy (R(85)11); mo 3ansKkyBaHHIO CBIJKIB Ta MpaBaM 3aXHUCTY
(R(97)13); mpo ponws mpokyparypu y chepl kpumiHanbHOi toctuuli (R(2000)19); mo
nocepeAHUNTBY B KpuMiHaibHiK cdepi (R(99)19), matoTs pekoMeHmaIiiHuit Xapakrep Ta
iX TIOJOXEHHA TMOBUHHI OyTH peaii3oBaHl B  HAI[lOHAIBHOMY KpPUMIHAJIBHO-
npoiiecyaibHOMY 3aK0HOaBCTBI [37, ¢. 13]. ToMy BigMITHMO, 1110 AOUUIEHUM € SIK aHAJI13
Ta Yy3araJbHEHHS TIOJIO)KEHb TaKUX PEKOMEHJAIIMHUX aKTiB, TaK 1 OIpaIffOBaHHS
BIJIMOBIIHUX TIPOIMO3UINIM IIOJ0 YAOCKOHAJIICHHS 3 1X YypaxXyBaHHSIM BIJIMOBITHUX
MOJIOKEHBb HAIIOHAJILHOTO 3aKOHOAaBCTBA. | morogumMocs 3 Toukoro 3opy O. [umo ta B.
MapwuHiBa, 1110 11l MDKHAPOHI TOKYMEHTH HOCATh PEKOMEHIAIIHIIN XapakTep, ajie e ax
HIIK HE TMPUHUXKYE iX 3HAYCHHS OpPIEHTHpPA B 3aKOHOTBOPYINA JISTILHOCTI, CTBOPEHHI

JTIHOBMX HAI[IOHATFHUX TIPABOBHX MEXaHI3MIB 3abe3nedeHHs Oe3neku oci0, 1o
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3/IIMCHIOIOTHh IPOBA/PKEHHSI Y KPUMIHAJIbHIN CIIpaBi 1 6epyTh ydacTh y Hil. [242, c. 159].
Tox 11e akTyali3ye NMUTaHHS BUBYEHHS 3apyODKHOTO JIOCBiAY 3a0e3leueHHs Oe3neKu
YYaCHHUKIB KPUMIHAJILHOTO TMPOBA/DKEHHSA, Y TOMY YHWCII 1 3 TMO3UIII BpaxyBaHHS Yy
MPAKTUIl KPUMIHAJIBLHOTO CYIOYMHCTBA OKPEMHX KpaiH MOJIO)KEHb THUX YM 1HIIMX
pPEKOMEHAALIMHUX aKTiB MKHAPOJHHUX OpraHi3aliil.

AJe 010 MUTaHHS 3aCTyBaHHSA MIKHAPOJHO-TPABOBUX aKTIB PEKOMEHIAIIIHOTO
XapakTepy y cepi KpUMIHATIBLHOTO CYJOUYHMHCTBA BKA3aHO, 10 MIKYPSIOBI 1 MDKBIIOMYI
MDKHApPOJHI JOTOBOPYM MAlOTh MiA3aKOHHUU XapakTep, TOMY LI0 BOHHU, HE TOBHUHHI
CYIIEPEUUTH MDKJIECPKaBHUM MDKHAPOJHUM JOTOBOpaM Ta 3aKOHAM, SIKHMHU BHU3HAYCHO
KOMIIETEHITIEI0 BIAMOBITHUX YPSAIiB, MIHICTEPCTB 1 BIJIOMCTB, a TaKOXX HE IOBHUHHI
BCTaHOBJIIOBATH NpaBa 1 000B’SI3KM T'POMAJISIH, Y TOMY 4YHUCIL 1y cepl KpUMIHAIBHOIO
cynmounHcTBa [37, c. 12-13]. BBaxkaeMo, 110 1€ BaXKJIUBUM MOMEHT, SKHUH HE TLIBKU
BU3HAYAE 1€PAPXII0 CUCTEMH MIKHAPOJHO-TIPABOBUX aKTIB, @ BCTAHOBIIOE MEXI1 B SIKUX
MO>KYTh PErYJIIOBAaTH CYCIIbHI BIAHOCHHU aKTH PEKOMEHAIIITHOTO XapaKTepy.

HactynHuMm eneMeHTOM KpPHUMIHAJIBHOIO MPOLECYaJbHOIO 3aKOHOAABCTBA, SIKUH
BU3HAUYA€ MUTAHHS O€3MEKH YYaCHHKIB KpUMiHAJILHOTO cynounHcTBa, € KIIK Ykpainu.
Hayxosii Bka3ywoth, mo KIIK Vkpainu € eaunum, 6a30BUM HOPMATHUBHUM aKTOM, IO
KOMILIEKCHO PEryjIto€ KpUMIHAIBHO-TIPOLIECYalbH1 BITHOCUHU, QK€ Y HhOMY 3HANUIIUIH
B1IOOpaXeHHS 3aKpIIUICHI SIK KOHCTUTYIIIIHI 3aCaJl KPUMIHAJILHOTO MPOBA/KEHHS, TaK 1
3acaJ MIXKHApOTHO-TIPABOBUX aKTiB, 3aBSKH YOMY BiH 3a0e3meuye OonTUMalbHI YMOBU
JUIsl BUKOHAHHS 3aBJaHb KPUMIHAJIBHOTO MPOBAKEHHS, & TaKOXK CTBOPIOE BIAMOBIIHI
YMOBH 1 TapaHTIl 3aXUCTy TpaB, CBOOOJ 1 3aKOHHUX IHTEPECIB 0co0aM, 3ATy4eHUM 0
KpuMiHaibHOTO TIpoBajpKeHHs [37, c. 8-9; 100, c. 61]. A ioro 6a3oBuii xapaktep, SK
BigMiyae O.M. JIpo3noB, mossirae y ToMy, 0 KpUMIHAJIBHO-IIPOLIECYyalIbHI BITHOCUHU
pernamentytotbes He ymmie KIIK Ykpainu, a ¥ iHmIMMU 3aKoHaMH, aje 0a30BUMHU B
peryioBaHH1 KpUMIHAJIbHO-TIPOLIeCYalIbHOI AisTbHOCTI € nosnoxeHHs: KIIK Ykpainu, 60 y
pa3i BUSBJICHHS MPOTUPIYYS HOPM BHIIE NepeniueHux 3akoHiB Hopmam KIIK Vkpainu —
3actocoBytoThest HOpMu KIIK Ykpainu [37, c. 5]. 111 o3Haku 1 BU3HAYAIOTh WOTO POJIH Ta
MICIIE€ I[LOTO Y BPETYJIFOBaHHI MUTaHb 3a0€3MeUeHHs OE3MEeKH YYaCHUKIB KPUMIHAIBHOTO

CyAO4YHHCTBA.
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Hopmu, ski peryiaMeHTyrOTh JIOCHIPKyBaHI BIJHOCHHHM, BpPaxXxOBYHOUHM IX
OJTHOP1IHICTH Ta B1JIOKPEMJICHICTh, MOKHA BBO)KaTH OKPEMUM IHCTUTYTOM KPHUMIHAJIBHOTO
MIPOIECYaTLHOTO TIpaBa. Tak, BYCHI 3ayBaXKyIOTh, IO 1HCTUTYT 3a0€3MEUYCHHS Oe3IeKn
0ci0, sIK1 0epyTh Y4acTh Y KpUMIHAIBHOMY CYJOUYHMHCTBI, € BAXIMBUM €JIEMEHTOM CUCTEMH
KpuMiHaIbHOTO Tiporiecy Ykpainu [60, c. 335]. I e Tak. Ase 3 ypaxyBaHHSM HaBEICHOI
Bunie xapakrepuctuku KIIK Vkpainu sik 6a30Boro akra BapTO OYIKyBaTH BiJIOBiIHE
BPETYJIIOBaHHS TUTaHHS 3a0e3MeYeHHs 0€3MEeKH YYaCHUKIB KPUMIHAJILHOTO CY/IOUYMHCTBA
caMe y HbOMY Yy BIANOBIIHMX HOTO cTarTsAX. [IpuHaliMHI OCHOBHUX MHUTaHb IHOTO
iHeTUTyTy. 30KpeMa 1ie manio micte y KIIK Ykpainu 1960 p., sikuii y cr. cr. 52-1-52-5
periiameHTyBaB Bkazane nutaHHs [104]. Jlo peui, KIIK Ykpaiau 1960 p. uumu cTartsiMu
oy nonoBHeHuid 3axkoHoMm Ne 1381-XIV Big 13.01.2000 poky [140], ToOTO micis
yxBasieHHs1 Y 1993 pori 3akony Ykpainu «IIpo 3a0e3nedenns 6e3nexku ocid, siki 6epyTh
y4acTh Y KpUMIHAIBHOMY CYJIOUMHCTBI».

[Ilon0 cyyacHOro CTaHy MPaBOBOTO PETYJIIOBAHHS MUTAHHS 3a0€3MeueHHs 0e3MeKu
ocobu, 5Kl OepyTh y4acTh Y KPUMIHAIBHOMY CYJ0YMHCTBI, TO 1. I IOBIOK 3ayBaxkye, 1110
cnetudiunoro pucoro KIIK Vkpainm 2012 poky crama OnaHKEeTHa perjiaMeHTallis
3aCTOCYBaHHA 3axoJiB 3abe3meueHHs Oe3mexku. Sk BoHa Bkasye, mo KIIK VYkpainu
3arajoMm rnepeaodoadae okpemi nutanHs (ct. 27; ctr. 232, 336; ct. 352 Tomo). [Hin nuTaHHs,
BKJIIOUYAIOY U MEPENIK 3aX01B, OIbIII IUPOKUII Mepetik cy0’ eKTiB paBa Ha 3a0€3MeUeHHs
Oe3MneKu, MOoPSAI0K MPUUHATTS PIIICHHS Ta 3aCTOCYBaHHS ITUX 3aXOJiB, pErJIaMEHTOBaH1
3akoHoM VYkpainu «IIpo 3abe3neuenHs Oe3neku ocid, ki OepyTh ydacTb Yy
KpUMIHATBbHOMY Cymo4YuHCTBI» [24, c. 2]. Tobro 3akonomasens y KIIK VYkpainu
nepeadadynB JIMIIE OKPEMI MPOIECyalbHI aCIEKTH 3aCTOCYBaHHS BKAa3aHOTO 1HCTHUTYTY.
3okpema 1e mae wmicie y dopmaTi HAJUICHHS MPaBOM BIANOBIAHMX YYAaCHHUKIB Ha
3a0e3neueHHsT Oe3neku abo SK eNEeMEHT TeBHOI MpolecyajbHOI MpOLEIypH, a
perjiaMeHTaIlil0 OCHOBHUX MUTAaHb MOPSAAKY HOro peaisailii 311MCHIOE 3a paXyHOK HOPM
0a30BOT0 3aKOHY. AJie 3ayBakuUMO, 1110 3akoH Ykpainu «IIpo 3abe3neueHHs 6e3rexu ocio,
K1 OEpyTh y4acTh Y KpUMIHAILHOMY CYAOUYMHCTBI» OyB npuitHsatuil y 1993 poui. Anani3
3MiH Ta JOMOBHEHb JI0 HHOTO CBIAYUTH, 1110 BOHU ICTOTHO HE BIUIMHYJIM HA caM MiAXiJl 10

IMPaBOBOI'O PCTYJJIIOBAHHA BKAa3aHOI'0 IMHMTAHHA, HC BKIINOYWIIN HOBI 30KpeMa TaKi, 1o
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BU3HAYCHI MIKHAPOAHUMH CTaHIapTamMu y il cdepi dopmu Ta MeTonu 3a0e3rneueHHs
oe3reku ocio, siki 6epyTh ydacTh y KPUMIHAILHOMY CyIOYMHCTBI. [Ipy 1iboMy YHMHHMIMA
KIIK VYkpainu OyB yxXBajeHHII Ha HOBOMY 1€0JIOTIYHOMY MiAIpyHTIi. Lle cBiAUnThH Tpo
MOXIMBICTh ICHYBaHHSI Ha KOHIleNTyajdbHOMY piBHI Komiziki Mik KIIK Vkpainu Ta
BKa3aHUM 3aKOHOM. HaykoBIl naioTh pi3HI OIIIHKM CTaHy MpPaBOBOI perjamMeHTarii
JOCHIIKYBaHOTO MUTAHHS Y KPUMIHAIbHOMY TPOLIECyaTbHOMY 3aKOHO/IaBCTBI.

[Tpumipom, A.M. Opnean Bkazye, mo unHauid KITK Ykpainu He moBToproe, sik 11e
oymno y KIIK 1960 p., monoxenns 3akon Ykpainu «IIpo 3abe3meueHns 6e3neku ocio, sKi
OepyThb y4acTh y KPUMIHAIBHOMY CYJIOYMHCTBI», @ HaBMAaKU — JIOMIOBHIOE Ta PO3IIUPIOE
CUCTEMY 3axo/iB Oe3reku, mepeadayae 1HIN TpOIEecyaabHI MOXKIMBOCTI JUIS 3aXUCTY
YYaCHUKIB KPUMIHAIBHOIO MPOBAKEHHS Bl IPOTUIPABHOIO BILUBY. [lonoxeHHs, K1
CTOCYIOTBCS 3aXO/[IB O€3MEKU B KpUMIHAJIHLHOMY MPOBAPKEHHI, TIEpe0aueHO B HOpMaX,
K1 MICTAThCSA B r1aBax 1, 2, 3, 18, 19, 20, 21, 24, 26, 27, 28, 43 KIIK Ykpainu [126, c. 88].
[{s Touka 30py xapakrepuszye KIIK Vkpainu sk nogaTkoBuid, ajne caMOCTIHHUN 3aci0d
peryJroBaHHsl BKa3aHOi MISIILHOCTI, OEpydd JO yBary, IO Ti YM 1HII TUTaHHS IOTO
IHCTUTYTY, sK BKazye A.M. OprneaH, 3HaXoA4Th CBIM NPOsiB (PaKTUYHO y OUTBIIOCTI IjiaB
bOI0 HOpMaTUBHO-NpaBoBoro akta. I xoua A.M. Opinean 3a3nauae, mo KIIK Ykpaiau
«pO3IIUPIOE CHUCTEMY 3axOJiB Oe3mekw», aje 1€ JemO He Y3TOKYEThCA 3
XapaKTEePUCTUKOIO OO aKTa sik 0a30BOro BIAHOCHO 3akoH Ykpainu «lIpo 3abe3nedeHHs
6e3neku ocib, skl 6epyTh y4acTh y KPUMIHATBHOMY CYJOYMHCTBI». BiAmoBinHO mocTae
nuTaHHs 1po noTpedy BperymoBaHHs Ha piBHI KIIK VYkpainm 06a30BuX mnuraHb
JOCHIJIKYBAaHOTO 1IHCTUTYTY.

Tomy mopsiz 3 HaBeneHOIO MO3UTHBHOIO OI1iHKOIO poiii KIIK Ykpainu y 1t cdepi,
OKpeMi HAyKOBIll 3ayBaXylOThb, IO 1€ aKT Ma€ HEJOJIKH Yy BperyJtoBaHHI
nocnimpkyBanoro nutanus. [Ipumipom, A.B. CeiHIuIpkuil 3BepTac yBary, 0 YAHHUAN
KIIK VYkpainu maii>ke He MICTUTh HOPM, sIKi O BU3HA4alu CyO’ €KTIB Ta MPOLECyabHUN
NOpsAIOK 3a0e3nedeHHs 0e3neku oci0, siKi 0epyTh y4acTh y KpUMIHAJIBHOMY MPOBAKEHHI
[181, c. 241], 0, Ha WOTO TYMKY, TTOSICHIOETHCSI TUM (DAKTOM, IO IHCTUTYT 3a0€3MECUCHHSI
0e3reku ocio, ikl 0epyTh y4acTh Y KpUMIHAJILHOMY TIPOBAXKEHHI, PETYIIOETHCS KIJTbKOMa

HOpMAaTUBHO-TIpaBOBUMU akTamiu [181, c. 241]. | Taka mo3utlis BUCIOBIIOETLCS 1 1HIIUMUA
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BueHnMH. Tak, I1.B. CepebpsHcbkuii koHCTaTye, 110 aHai3 HopM KITK Ykpainu cBiiuuTh,
10 TTMTaHHA 3a0e3MeueHHs 0e3MeKu 0ci0, K1 OepyTh y4acTh Y KpUMIHAJILHOMY ITpoIIeci
3aJIMIIAIOTHCS HE TIOBHICTIO BPETrYIbOBAaHUMH, 1110 BUKJIMKAHO TEPII 32 BCE BIJCYTHICTIO Y
KIIK 2012 poky cnemiaitbHIX HOPM CTOCOBHO 1HCTUTYTY 3a0e3nedeHHs Oe3eKu 0ci0, 110
OepyTh ydacTh y KpUMIHAJILHOMY TIpoIieci, Ha BiaMiHy Bix monepeanboro KIIK 1960 poky
[184, c. 579]. B.M. Kaumap mpsmMo 3ayBaxkye, IO XO4a HAI[lOHAJLHE 3aKOHOJABCTBO
MICTUTh 3HAQYHMM MACHUB JDKEpEN, SIKI PeryIaMeHTYIOTh IPAaBOBIIHOCHHHU, TOB’s3aHI 13
3a0e3neueHHsIM O€3MeKH YYaCHUKIB KPUMIHAJIBHOTO CYyIOYMHCTBA, MPOTE, BIH €
HEY3TO/PKEHUM, MICTUTh KOJIi3ii, MPOTajlMHU HOPMATUBHOTO perymoBaHHs [64, c. 9].
Hasenena curyaiiis HEOJJHO3HaYHOCTI 00 HABITh HEMOBHOTH IPABOBOT'O BPETYJIIOBAHHS
BKa3aHOTo MUTaHHS 3 ypaxyBaHHsM i 4. 3 cr. 9 KIIK Vkpainu He moria He OyTu
NOMIYEHOI0 HayKOBISIMH. 30kpema Iie oOymoBuio BUCHOBOK O.B. Imbuenka, 1O.B.
AmnicimoBoi, o BHeceHHs 10 KIIK Ykpainu okpemoro po3nuty «3abe3neueHHs 0e3meKku
oci0, fKI CHOPUSIOTH KPUMIHAIBHOMY CYJIOYMHCTBY» MOCIPHUSIE CTBOPEHHIO YITKOTO
aIropuT™My 3a0e3redyeHHs Oe3neku ocobam, sKi i MOTpeOyroTh, JOMOBHUTH Ta
KOHKpeTH3ye Bxke icHyrounmd 3akoH Ykpainu [60, c. 335]. Coeto ueproro A.B.
CBIHIMIIBKUHN JTO/1a€, M0 JOUUIBHO TaKOX TMepen0aduuTy MPOIECYaTbHUN TMOPSIOK
3a0e3neyeHHss Oe3neku ocid, Akl OepyTh y4acTb y KpPUMIHAJIbLHOMY MPOBAKEHHI, Y
yunHomy KIIK Vkpainu [181, c. 241]. Hapemuri sixk npuxiaa, M.JIL. [Taceunuk Bka3zye, 1o
NUTaHHS 3a0e3MeyeHHs] 0e3MeKd YYaCHUKIB KPUMIHAJIBLHOTO MPOBAIKEHHS MalOTh OyTH
immiementoBani 10 KIIK y Burmsai okpemoro pozauty [129-c. 182]. 1 i npono3sumii
3aCJIyrOBYIOTh Ha yBary.

Age, ik BBa)KaEMO, KOXKHA 3 TPYIT HAYKOBITIB Mae paiiifo. Tax, 3BicHo KIIK Ykpaiau
sk 0a30BUH aKkT y 11H cdepl Mae BU3HAYATU 3arajbHl MUTAHHS THCTUTYTY 3a0€3MCUCHHS
Oe3meku oci0, siKi OepyTh y4acTh Y KpUMIHAIBHOMY Cy1OUMHCTBI. Lle Moke MaTu miciie Ha
piBHI 3aBAaHb Ta 3acaJl KPUMIHAJIBHOIO TMPOBAIKEHHS, OKPEMHUX EJIEMEHTIB
MPOIIECYaTbHOTO CTAaTyCy YYacCHHUKIB IIbOTO MPOBaKEHHS (iX mpaB Ta OOOB’S3KIB 3
NPUBOY 3a0e3MedyeHHs] Oe3MeKH), OKPEMHX IMPOIECYaIbHUX IHCTUTYTIB (HANPUKIA,
3ax0/1B 3a0e3MneueHHs KpuMiHanbHOro npoBakeHHs). [Ipumipom O.I1. Kopenpkuii, B.B.

Kopelipka mo3UTUBHO OLIIHIOIOYU TOW (akT, mo 3akoHonasens y 2000 p. Buic y KIIK
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Vkpaiau (1960 p.) BiANOBiAHI 3MiHM, YAM pPEaIi30BYBaB MiAX1J 10 BIOCKOHAJICHHS
KPUMIHAIBHOTO MPOIECYaTbHOTO 3aKOHY, OKPEMO BKa3ylOTh, II0 yOayaeTbcs BIpHUM
MIiXi 3aKOHOMABIIS MO0 CHCTEMaTH3allli 3 BKJIFOUYCHHS BKa3aHUX HOPM caMme JI0
KOJIM(DIKOBAHOTO MPOIIECyaIbHOTO 3aK0oHY [82, ¢. 77].

ToMmy aBTOp 3rojeH 3 HAaBEICHWM BHCHOBKOM BUEHHUX, SKAW JO TOTO XK
MiATBEPIKYEThCS aHami3oM BianoBimaux crareit KITK Ykpainu, B Tiit yacTuHi, o 1ei akt
HaJIC)KHUM YMHOM HE 3aKpIIUTIOE TIPaBOBI 3aca/IM peajtizallii ydaCHUKaMUd KPUMIHAJIbHOTO
NpOBa/KEHHs TpaBa Ha 3abe3meueHHs] Oe3MeKH, cTaTyc cy0 eKTiB iX peasizallii, 3MicCT,
dbopMHU, TOPSJIOK 3aCTOCYBaHHS BIAMOBIAHMX 3aXO/IB, MEXaHI3MHU KOHTPOJIIO Ta
OCKap KeHHs, 00YMOBIIIOE HEOOX1HICTh BHECEHHS BIAMOBIIHUX 3MIH Ta JOTIOBHEHb JI0
KIIK Vkpainu. 3 ypaxyBaHHSM OTPUMaHUX y I[bOMY Ta MOINEPEAHIX MIAPO3aLIax
pe3ynbTratiB npononyetbes BusHauuTH y KITK Ykpainu BiAnoBiH1 MOJI0KEHHS THCTUTYTY
3a0e3reyeHHs 0e3MeKN YYaCHUKIB KpUMIHAJIBHOTO CYIOYMHCTBA HA P1BHI 3aBJIaHb (CT. 2),
AK CKJIaJioBa 3acajl KPUMIHAJIBLHOTO TMPOBa/KEHHsA (CT. &), OKpEeMHX EJIEMEHTIB
MPOIIECYaTbHOTO CTAaTyCy YYacHHKIB IIbOTO MPOBAKEeHHs (iX IpaB Ta OOOB’SI3KIB 3
npuBOAY 3a0e3reueHHs Oe3neKku BiAMoBiIHUX oci0 (cT. cT. 36, 40, 40-1, 41), okpemux
nporecyanbHux 1HCTUTYTIB (Po3ain II). BignoBinHi mpomno3ullii HaBeIeHo Y A0AaTKy A.
BBaxkxaeMo, 10 1€ CHOPUSATUME BPAXYBAHHIO 1€PAPXIYHOCTI AKTIB KPUMIHAIBHOTO
IpOIECYaIbHOTO 3aKOHOJABCTBA Ta 3a0€3MEUEHHIO TPABOBOI BHM3HAYEHOCTI TP
pEryJioBaHH1 BIJIHOCHH 3 MPUBOAY 3a0e3rneueHHs Oe3MeKH YyYaCHUKIB KPHUMIHAJIBLHOTO
cynounHcTBa. [{ogo mpaBoBOi BM3HAYEHOCTI, TO Ha AYMKY cyAaiB KOHCTUTYLIHHOTO
Cyny Ykpainu, ropundHa BUSHAYEHICTh SIK YITKICTh, 3p03yMUIICTh, OJJHO3HAYHICTH HOPM
npaBa Ta MpaBo OCOOM y CBOIX [isiX pO3paxOBYyBaTH Ha PO3YMHY Ta MNependavyyBaHy
CTaOUIBHICTh ICHYIOUOTO 3aKOHOJIaBCTBA Ta MOMXKJIMBICTh TepeadadaTtd HACHIIKH
3aCTOCYBaHHS HOPM IIpaBa, 10 3a0e3neuye BIEBHEHICTh Cy0’€KTa MpaBO3acTOCYBaHHS Y
CBOEMY TTpaBOBOMY cTaHOBHIII [175]. | Takuit mpaBoBHii CTaH Ta caMe TaKi YiTKO Ta TOBHO
BU3HAUEHI [MpaBWia IOPUJIMYHOI TMpoLeaypu 3a0e3leueHHs Oe3MeKH YYacHHKIB
KPUMIHAJIBHOTO CYJOYMHCTBA MatoTh OyTH Bu3HaueH1 y unHHoMy KIIK Ykpainu.

[Ile ogHi€IO CKIIAJOBOI KPUMIHAIBLHOTO MPOLECYaTbHOTO 3aKOHOJABCTBA € 1HIII

3akoHM Ykpainu. Tak, cepeq Hux ocoOnuBe Micle 3aiimae 3akoH Ykpainu «lIpo
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3a0e3nedeHHs O0e3eku oci0, ki OepyTh y4acTh Y KPUMIHAIBHOMY CYJIOYMHCTBI», SKHUM
BH3HAYAE MOPSIOK 31MCHEHHS TPAaBOOXOPOHHMMHU OpTraHaMy MPaBOBUX, OpraHi3alliitHO-
TEXHIYHUX Ta IHIMTUX 3aXO/IB, CIIPSIMOBAHUX HA 3aXUCT JKUTTS, )KHUTIIA, 37I0POB'S Ta MaiiHa
UX OCI0 BIJ MPOTUIPABHHUX MOCSITaHb, 3 METOK CTBOPEHHS HEOOXITHUX YMOB MJis
HAJIC)KHOTO BiampaBieHHs TmpaBocyans [145]. HaykoBmi Bu3Ha4arOTh WOTO SIK
CreliaJbHUN 3aKOH, SIKHM PEryioe el 1HCTUTYT KPUMIHAJIBHOTO MPOBA/DKEHHS, ale,
3a3HA4YalOTh MPU I[LOMY, IO BIH € 3acTapuIUM 1 HE BIJANOBIZAE BUMOTaM Cy4acHOI
KPUMIHAJIBHOI MPOLIeCyalbHOI TISTBHOCTI Ta €BpONechkuM ctanaapTam [181, c. 241], a
JIesIK1 IOr0 TIOJIOYKEHHS XapakTepu3yoThes HeBlAnoBiaHICcTIO HOBoMY KITK Ykpainu ta He
BPaxoBYIOTh PillIeHHs] €BPONENCHKOro Cy Ty 3 TpaB Jroaunu [64, c. 4]. Buie Bxe Ha 11e
OyJsa 3BepHyTa yBara.

Opnak, 3apa3, sk ciymHo 3a3Haumna I. [noBrok, cnemudiunoro pucoro KIIK
VYkpainu 2012 poxy cTana OJaHKeTHA perjaMeHTallis 3aCTOCYBaHHSI 3aX0/11B 3a0€3MCUCHHS
Oe3MeKu, e MUTaHHS MEepesiKy 3aXo/IB Ta CyO’€KTIB MpaBa Ha 3a0e3MeueHHs Oe3IeKH,
MOPSZIOK TMPUMHSATTA PIIICHHS Ta 3aCTOCYBaHHS IIUX 3aXOJIB, PETIAMEHTOBaH1 3aKOHOM
Vkpainn «IIpo 3a0e3neueHHst Oe3neku oci0, Kl OepyTh y4yacTb y KPHUMIHAJIBHOMY
CynounHCTBI» [24, c. 2]. ToMy BiH Ha 1ieil Yac 10 MOTrO MPUBEACHHS Y BIIMOBIIHICTD 3
yuHHUM KIIK VYkpainm Ta iHIMMH JKepellaMyd KpUMIHAJIBHOTO MPOLECYaTbHOrO
3aKOHO/JABCTBA  MPOJIOBXKYE  BUKOHYBaTH  BAXJIMBY  (DYHKIIIO  periiaMeHTanii
MIPABOBIIHOCHH, $IKI BHHHKAIOTh 3 TPHUBOJY 3a0e3redeHHs Oe3neku ociO, ki 0epyTh
y4acTh y KpPUMIHAJIBHOMY CYJOYMHCTBI. B IHIIMX miApo3Ainax JAOCTIIKEHHS
MIPOaHaTi3yeEMO TIPOIECyaTLHO-TTPABOBUI MOPSIOK 3aCTOCYBAHHS JOCIIHKYBAHUX 3aX0/IIB
3 ypaxyBaHHSIM IX perjamMeHTaiii y HOpMa $K IIbOTO 3aKOHy, TaK 1 IHIIUX AaKTiB
KPUMIHAJILHOTO TPOIIECyaTbHOTO 3aKOHOJaBCTBA.

3apa3 BiIMITHMO, 110 aHaJII3 BKa3aHOTO 3aKOHY CBIIYHUTH, 110 Y HbOMY BH3HAUEHO
HACTYTHI CKJIaJIOB1 JOCIIKYBaHOTO IHCTUTYTY, a caMme: 1) mepernik ociO, siki MaroTh ITPaBo
Ha 3a0e3rnedeHHs Oe3MeKn Ta OpraHiB, sKi 3a0e3neuyloTh 0e3MneKy; 2) npasa 1 000B'SI3KU
0ci0, MmOoAO0 SKHUX 3AIMCHIOIOTHCS 3axXoau 3abe3nedeHHs Oe3MeKd, Ta OpraHiB, SKi ii
3a0e3meuyroTh;, 3) BUAM 3ax0Au 3a0esneueHHs Oe3neku; 4) MiJACTaBU 1 MPUBOAU

3aCTOCYBaHHA Ta CKAaCyBaHHS 3axXOJIB O€3MeKd I0A0 OcCi0, B3ATHX MiA 3aXHCT; 5)
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BIJINOBIIAJILHICTh 32 HEBUKOHAHHS OOOB'SI3KIB, YCTAHOBJEHUX IIUM 3aKOHOM; 6)
(dbiHaHCYBaHHS 1 MarepiaJbHO-TeXHIUHE 3a0e3medyeHHsi 3axofiB Oe3meku. OJHaK,
HanpuKIa, sk 3ayBaxxye B.B. KoToBa, y cT. 2 nporo 3akony Ykpainu, ie BU3Ha4€HO 0ciO,
SK1 MalOTh MPABO Ha 3a0e3MeueHHs Oe3MeKH, /10 ILOTO MEePENTiKy He BHECEHO aHl 0ci0, 10
CHIBITPAIIOIOTH HAa KOH(1ICHITIHHIA OCHOBI 3 ONIEPATUBHUMH TT1APO31JIaMH, aHl 0CO0Y, sIKa
BUKOHY€ CIICI[laJIbHEe 3aBJAaHHS JUIsl BUKPUTTS opradizoBaHoi rpynu [87]. ToOTo He
BpPaxoBaHO Cy0’€KTIB KPUMIHAIBHOTO MPOBAIPKEHHS, YU4aCTh SIKUX PErJIaMEeHTOBAHa CT. CT.
273, 275 KIIK VYkpainu. Ile nogatkoBo Bka3ye Ha MeBHY Hey3romxeHicte HopMm KIIK
VYkpainu sk 6a30Boro akra ta HopM 3akoHy Ykpainu «IIpo 3a6e3nedyenHst 6e3nexu ocio,
K1 OepyTh y4acTh Y KPUMIHAJIBHOMY CYJOUYMHCTBI», SIKM OM MaB BiANOBIJATH IOMY
KOJIEKCY.

Jlo 4ncra 1HIIMX 3aKOHIB, K1 Y TOMY YH 1HIIIOMY acIleKTi PerJaMeHTYIOTh IPaBOBI
BITHOCHHHU Ta MICTATh B COO1 HOPMH IHCTUTYTY 3a0e3rneueHHs 0e3neku oci0, ki OepyTh
y4acTh Yy KPHUMIHQ&JIBHOMY CYIOYMHCTBI, BAPTO BIJHECTH TaKl aKTH, SIKI BIIIIParOTh
HacTyrnHe 3HayeHHs: 1) 3akon Ykpainu «lIpo momepenane yB’si3HEHHS» CTBOPIOE YMOBU
JUIsl 3a0e3MedyeHHs] 0e3MeKn 0cl0, Y3SITHX MiJI BapTy, SIKMX PO3MIIIYIOTh Y Kamepax 3
JOJICPKAHHSAM BIJMOBITHUX BUMOT 1301111l [162]; 2) KpuMiHaIbHO-BUKOHABYHMI KOJIEKC
VYkpaiau y ct. 10 BU3Hauae npaBo 3acyHKEHUX, 10 SKUX 3T1IHO 13 3aKOHOM Y 3B'SI3KY 3 iX
Y4acTI0 Y KPUMIHAJILHOMY CYJIOYMHCTBI MPUUHATO PIIICHHS PO 3aCTOCYBaHHSI 3aXO/lIB
Oe3reku, aaMiHICTpallil YCTaHOBM BHUKOHAHHS IIOKapaHb BXKUBAE 3aXOMdiB IIOJO
3a0e3neueHHs Oesneku 1mx ocid [103]; 3) Komekc VYkpainm mnpo aamiHICTpaTUBHI
MpaBoOIOpYyIIeHHS Yy CT. 185-11 BcTaHOBIIOE aaMIHICTPATUBHY BIAMOBIAAIBHICTH 32
PO3TOJIOIICHHSI BIIOMOCTEH MPO 3aX0/11 OE3MEeKH 1010 0CO0H, y35TO1 i 3axucT [ 73], ane
K CBITYUTH aHa3 3BITHOCTI CY/AIB NEPIIOi 1HCTAHIII MIOJAO0 PO3TJSAY CHpaB Ipo
aJMiHICTpaTUBHI TpaBomnopymeHHs 3a mepiog 2020-2023 poxu [53; 54; 55; 56],
MIPOBA/KEHB Yy crpaBax 3a cT. 185-11 uporo koaekcy He 0yio; 4) KpuminaabHui KoJIeKe
VYkpaiau y ct. 380 BCTaHOBIIOE KPUMIHAIBHY BIMOBIJAIBHICTS 32 HEBXXHUTTS 3aXO/IIB
Oe3neku moa0 ocid, B3sTuX mia 3axuct [93], ane sk cBiqUMTH aHaii3 3BITHOCTI Odicy
['eHepanbHOTO NPOKYypopa Mpo KpUMiHaIBHI MpaBoropyieHHs 3a nepio 2020-2024 poku

[123; 40; 41; 42; 43; 44], xpuMiHATBHAX MPOBAPKEHBb 32 IIE€I0 CTATTEI0 BCHOTO OYJIO0
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Binkpurto: 1 y 2020 p. ta 2 y 2021 p.; 6) 3akon Ykpainu «IIpo moctynm o myOmaigHOI
iH(dopMaIlii» BU3HAUYaAE MOPSAAOK Ta MiJACTaBU 0OMEeXeHHs AocTyny fo0 iHdopMarii [144];
7) 3akon Ykpainu «llpo nep:kaBHy Ta€EMHHUIIO» B YaCTHHI BITHECEHHS /O JIEp>KaBHOI
TaeMHUINl 1HQOpMAILi PO 3MICT MaTepialliB ONEPATHBHO-PO3IITYKOBOI JIISUIBHOCTI,
JIOCYJTIOBOTO pO3CIiAyBaHHS Ta CYIJOYMHCTBA Ta 3BiJ BIAOMOCTEH, IO CTAHOBIATH
nepxkaBHy TaeMHUIO [143], ocTaHHIA BiTHOCUTH BIJOMOCTI MPO MPOBEACHHS 3aXOJiB
0e3IeKr CTOCOBHO 0coOH, sKa Oepe y4acThb y KPUMIHAJILHOMY CYJIOYMHCTBI 1 B3Ta Mij
3aXUCT 3TIHO 3 YHHHUM 3aKOHOJABCTBOM YKpaiHM 10 KaTeropii BiJIOMOCTEH, IO
CTAHOBJISITh JIEP>KaBHY TAEMHHUIIIO 3 CTYIIIHB CEKPETHOCTI 1UJIKOM TaeMHO [ 148]. HaBeneni
aKTU MICTATh OKpEMI €JIEMEHTH CHCTEMHU rapaHTid Ta MEXaHI3MIB HaJeXKHOI peanizalii
3a0e3reyeHHs 0e3MeKku oci0, Kl OepyTh y4acTh Y KpUMIHAIBHOMY CY/IOYHHCTBI.

JlocmiKyl0o4l  HOPMAaTUBHO-NIPABOBE  PETyNIOBaHHS 3a0e3leueHHs Oe3neKu
YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA 3BEPHEMO yBary Il€ Ha JBa acleKTH, SKI
XapakTepu3yloTh  OCOOJNIMBOCTI  3aCTOCYBaHHS  KPHUMIHAJIBHOTO  MPOLECYaTbHOTO
3aKOHOJIaBCTBA 111010 OCIIIHPKYBAHOTO BUIIAJIKY, @ TAKOXK BU3HAUAIOTh CIIOCIO Ta XapakTep
BPETYJIIOBaHHS BIAMOBIIHUX KPUMIHAIBHUX MPOLIECYAIbHUX BIAHOCHH.

[lepmmii — mTpaBOBUMIl pEXKUM, 3aBISKA SKOMY BIIOPSIKOBYETHCS TOBEIHKA
YYaCHHUKIB Ta BU3HAYAIOThCS 11 0c0OaMBOCTI. [IpaBoBHil pexuM BU3HAYAIOTh SIK IEBHUN
MOPSIZIOK TIPABOBOTO PETYJIIOBAHHS, SIKHI 3a0e3MmeuyeThesl uepe3 0COOIMBE MO€THAHHS
3ay4eHUX JJIs WOro 371MCHEHHS Coc0o0iB, METOAIB Ta THUIIIB MPABOBOTO PEryIIOBAHHS
[50, c. 217], a npaBOBI PEKUMHU 3aMIPOBAIKYIOTHCS, K MPABUJIO, HA 3aKOHOJJaBYOMY PIBHI
3 METOIO0 CTBOPEHHS MEBHOIO KJIIMATy, HEOOXITHOTO PIBHSI IHTEHCUBHOCTI PETYJIIOBAHHS
[197, c. 143-144]. lle nwuraHHs BaXJIMBE I BHU3HAYCHHS XapakTepy i SK
YIOBHOBAXEHUX JIEPKaBHUX OPraHiB Ta iX MOCaJ0BUX 0OCi0, Tak 1 0cCi0, MO0 SIKUX
3aCTOCOBYIOTHCSL 3aXOAM O€3MeKH. 3aBISKH MPaBOBOMY PEXUMY, SIKUN MpUTaAaMaHHUN
KPUMIHAIBHOMY MPOLIECYAIbHOMY IpaBy BOHO YHOPSAKOBY€E BIAMOBIIHI MPOLECYaTbHI
NPABOBIIHOCUHM, 3abe3rneuye eQeKTUBHICTh MPABOBOIO PETYNIOBAaHHSA y MLikl cdepi,
30KpeMa y AOCHIKYBaHOMY B poOOTI BUTIAJIKY.

Tak, mom0 MpaBoBOro pexumy y cdepl KpUMIHAIBHOTO CYAOYMHCTBA, TO JUIS

KPUMIHAIBHOTO TMPOIECYaTbHOTO TMpaBa, sIK Tally3l MyOIYHOTO MpaBa, XapaKTePHUM €
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CHeIlaJIbHO JI03BUILHUI THI MPABOBOTO PETYJIIOBAHHSA, B OCHOBI SKOTO JISKUTh (popmyJa:
«JI03BOJICHO JIMIIIE TE, 110 MPSIMO TiepeadadeHo 3akoHOM» [96, ¢. 14]. Tomy 3 ormisay Ha
cnenn(iky KpUMIHAIbHUX TMPOLECyadbHUX TMPABOBIIHOCHH, BOHHU 3A€OUIBIIOTO
PErYJIIOI0THCS 3aBASKH IMIIEPATUBHOMY METOY, Jie AiSIBHICTh Cy0 €KTIB KPUMIHAIBHOTO
MIPOBAKCHHS] Ma€ 3IIMCHIOBATHCS Y BU3HAYCHOMY 3aKOHOM TMOPSIKY, 3 BUKOHAHHSIM
nependavdeHux mporenyp i npunucis [99, c. 14]. OnHak, 11e He BUKIIIOYAE 1 3aCTOCYBAHHS
IHIIOTO — 3arajibHO JIO3BLJILHOTO THUITYy MPAaBOBOTIO PEryIIOBaHHS, SIKUM, SK BKa3ylOTh
HAYKOBIIl, ClIpusie a00 MpUHANMHI HE 3aBakKa€ MPOSBY 1HILIATUBH, aKTUBHOCTI Cy0’€KTIB
npasoBigHocuH [20, c. 106]. HopMaTuBHUM BUPaKEHHAM CHEIIAIbHO JO3BUIHBHOTO TUITY
MIPABOBOIO PEryOBaHHA Yy cdepl KpUMIHAIBHOTO CYJOYMHCTBA € MPUMKUCH 4. 2 CT. 19
Konctutyuii YkpaiHu 1 BiH MEpPEBaXHO CTOCYEThCS MISUIBHOCTI OpPraHiB JI3HAHHA,
JIOCYJIOBOTO  CIIIJICTBA, MPOKypaTypu Ta cyay. BianmoBigHO 3H1MCHEHHS HHUMH
KPUMIHAJIBHOI MPOILECYalbHOI JIAJIBHOCTI, IOB’SI3aHOT 13 3aCTOCYBAaHHSAM 3aXO/I1B
3a0e3neyeHHs 0e3MeKu 0cl0, iK1 0epyTh y4acTh Y KpUMIHAIbHOMY CYZAOYMHCTBI, MA€ YiTKO
Ta HEYXWIBHO BIJINIOB1IaTH BUMOTa KPUMIHAIBHOTO MTPOIIECYaTbHOTO 3aKOHO/IAaBCTBA, SKa
peryitoe 1ie muTaHHsA. 30kpeMa Ha 1ie Bkasye 1 Bumora cT. 9 KIIK VYkpainu. 3 mporo
npuBoy T.0. JIOCKyTOB 3ayBaxKye, 110 IIsTBHICTB CII1Y0T0, MPOKYpPOpa, CIALAYOTO CYI],
CYIUTl PETYIIIOETHCS 3a CIIEIiaTbHO-03BIIPHIM THIIOM TIPABOBOTO PETYIIOBAHHS, & TOMY
3a3Ha4YeH1 Cy0’€KTH, peai30ByIOUr TOBHOBAXEHHS 010 MPOTHAI1 3JI0YMNHHOCTI, MOXKYTh
3MIIACHIOBATH TPOIIECYAIbHY MisUIbHICTh JIMINE TakK, SK MPSMO TPOMUCAHO B HOpPMax
KPUMIHAJIBHOTO TpoiiecyaabHoro 3akoHogaBctBa [110, c. 138]. le rapanTis 3aKOHHOCTI
3aCTOCYBaHHS 3aXO0/IiB 3a0e31meueHHs 0e3MeKH, a TAKOK € YMOBa HaJIS)KHOTO 3a0€3MeUeHHS
mpaB 0oci0, 10 SIKUX I1i 3aX01 3aCTOCOBYIOTHCSI.

3 1HIIOro OOKY B1AIMITUMO, IO JIs1 YYACHUKIB KPUMIHAJIBHOTO MPOBAIXKEHHS, L1010
SKUX BXKUTI 3aX0/I 3a0e3redeHHs] Oe3MeKH, el TUI MPaBOBOTO PETYJIOBAHHS TaKOXK
3aCTOCOBYEThCS. [IpH 11bOMY 11€ HE M030aBisie iX MOMIIMBOCTI MiSTH Ha BIACHUH PO3CY/T
BHMararo4u 3acTOCyBaHHS a00 CKaCyBaHHS TaKWX 3aXOJiB, BUNHCHHS YITOBHOBKCHUMU
JIep>)KaBHUMH OpPraHaMH Ta iX IMOCaJOBUMH OCOOAMH IHINUX Aiii B Iii yactuHi. Taka
BIJIMIHHICTh y TIPaBOBOMY PETYJIFOBaHHSI TTOBEIIHKHA MPEICTaBHUKIB JCP>KaBH Ta 1HIITUX

YYaCHHKIB KPUMIHAJIBHOTO MpoBaKeHHA Aana miactasu T.0. JIockyToBy 3ayBaskuTH, IO
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JISJIBHICTD YYAaCHHMKIB KPUMIHAIBHOTO TMPOBAKEHHS (MOTEPHIINHM, IT1103pIOBAaHUMH,
OOBHHYBAaYE€HM, 3aXUCHUK, CBIJIOK TOIIO) PETYIIOETHCA 32 3aralIbHO JTO3BLIIBHUM THUIIOM
MIPABOBOTO PETYJIIOBaHHS, a TOMY IIi 0coOM, peai30BYIOYM BIIACHI TpaBa W 3aKOHHI
IHTEpPECH, MOXYTh JISITH B OyIb-SKHM CHOCIO, OKpIM MHpsIMO 3a00POHEHOT0 B HOpPMax
3akoHogaBcTBa [110, c. 138].

Tox KOHCTaTyeMO HasBHICTh BIAMIHHOCTEH y MPaBOBOMY PEXHUMI PETYITIOBAHHS
MMTaHHA 3a0e3MeUeHHs OS3MEeKH YIaCHUKIB KpUMIHAIBHOTO cyiounHCTBa. L1 BiAMIHHOCTI
CTOCYIOThCSl crieni(ikyd periaMeHTarii aiii aep>KaBHUX OpPraHiB Ta iX MOCaJOBHX OCI0
(mepeBa)KHO CTIeIIaTIbHO JI03BUILHUIN TUIT TPABOBOTO PETYIIIOBAHHS), @ TAKOXK Crienu]iku
BU3HAUEHHS [l YYAaCHUKIB, $KI 3adydalOThCs JI0 KPUMIHAIBHOTO MPOBAIKEHHS
(mepeBa)xHO 3arajibHO JO3BUIBHHUI THI MPABOBOIO peryiroBaHHsA). Lle Mae BaximuBe sk
METOJI0JIOTIYHE 3HaYeHHs (Tpu GOpMYITIOBaHHS HOPM KPUMIHAIBHOTO MPOIECYAIbHOTO
3aKOHO/IABCTBA, a TAKOX BU3HAYEHHI 3MICTY AISUIBHOCTI BIAMOBIAHOIO Cy0’€KTa), Tak 1
IpaKTUYHE (IPY BU3HAYECHHI XapakTepy Ta COCOOy MOBEAIHKM B MEXaX MPOIECyaTbHUX
BIJTHOCHH, SIKI BUHUKAIOTh 3 MPUBOJIY 3aCTOCYBaHHS 3aXO0/IiB 3a0e31eueHHs Oe3neKu ocio,
Kl OepyTh y4acThb y KPHUMIHAJIbHOMY CYAOYMHCTBi). BkazaHi BIAMIHHOCTI TOBHUHHI
O0OB’SI3KOBO  BIJIHAWTH CBOE HOPMATHUBHE 3aKpIIUICHHS Yy 3aBIaHHSIX Ta 3acaaax
KPUMIHAIBHOTO MPOBAXKEHHS, a TAKOK HAJIEKHUM YUHOM BIOOPA3UTHUCS B MPAKTUYHIN
JUSITLHOCTI 1] Yac KpUMiHAJIbHOTO npoBapkeHHs. [Ipumipom, O.0. [Tono6Hult 3ayBaxye,
o Oe3rneKa y4acCHUKIB KpUMIHAJIBHOTO CYJJOUYMHCTBA € OJHHM 3 OCHOBHUX 3aBJIaHb Ta
OJTHOYACHO CKJIQJIOBOIO KOMIUIEKCHOTO MOHSTTSI «OTEPATUBHO-PO3IIYKOBE 3a0e3MeueHHs
KPUMIHATBHOTO TIPOBaKEHH» [136, . 67].

Takoxx nmnsi BOTO JOCHIDKCHHS BAXJIMBHM € AaCMeKT, SKHM XapaKTepu3ye
0COOJIMBOCTI 3aCTOCYBaHHS (peastizailiil) KpUMIHAILHOTO MPOLIeCyaTbHOTO 3aKOHOIaBCTBA
(HOpM KpPUMIHAIBHOTO MpOIeCyaTbHOTO mpaBa). OcoOIMBO 1€ CTOCYETHCS CTafil
0e3mocepeIHbOr0 peaizailii MpaBoBOi HOPMU Yy KOHKPETHIM, BCTAHOBJICHIM Ha OCHOBI
(bakTuyHUX AaHux cutyauii. Lleil eTan mpaBo3acTOCyBaHHS XapaKTEPU3YIOTh SK CTafls
opuANYHOI KBasidikaiii abo crajis BUOOPY 1 aHAMI3y MPaBOBOI HOPMH, IO BKIIIOYAE B
cebe 1ii 3 BIANTYKaHHS IOPUIUYHOI HOPMH, SIKa IMIJJISATAE 3aCTOCYBAHHIO 1 KOJIM BUHUKAE

HEOOXITHICTh B pO3’sICHEHHI, TIIyMadeHH1 3MIiCTy nmpaBoBoi HopmH [20, ¢. 169; 50, c. 412].
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Bin na€ MOXIIMBICTh BUSHAUUTHU JIMCHUM «J1yX» Ta «OYKBY» 3aKOHY, 1110 € BOXKJIMBUM JJIs1
3a0e3MeyeHHs JOCATHEHHS] METH ICHYBaHHS 1HCTUTYTY 3a0e3MeueHHs O0e3MeKy YYaCHUKIB
KPUMIHAJIBHOTO CYZ0YMHCTBA. BKa3yeThcs, M0 «IyX» 3aKOHY Ma€ BiNOBIIaTH KUTTEBUM
CUTYyallisiM, SKI BHUHHMKAIOTh B XOJ[I MPaBO3aCTOCYBaHHS, a «OYyKBa» 3aKOHYy — MaTu
MO>KJIMBICTh BUKOPUCTATH HOPMATUBHUHN aKT BIJMOBIAHO JI0 3aKJIAJCHOT B HOPMY METH,
TUM CaMHUM JIOCATTH Oj1ara BiJ BUKOPHCTaHHS HOpMH TipaBa Hopmu [105, c. 32]. OTxe,
Taka BIJIMOBIJIHICTb MIXK «IyXOM» Ta «OYKBOIO» 3aKOHY B MpOIIeCi IPaBO3acTOCYBaHHS
3a0e3mneuye JOCITHEHHS] METH perflaMeHTallli TOCI1KyBaHUX MPABOBUX BiHOCHH.

B 11bOMy KOHTEKCTI Ui MPaBUIHLHOTO PO3YMIHHS HOPM 1HCTUTYTY 3a0€3MEUECHHS
0e3neKu oci0, Kl OepyTh y4acTh y KpUMIHAIBHOMY CYJIOYMHCTBI BXKJIMBOIO € TymMKa M.
Ko3100pu, 1o HeAomycTUMEe ITHOPYBaHHS JAyXY HOPMATHUBHOTO TEKCTY, KOJH CIOBECHI
(bopMysrOBaHHS HOTO OKPEMHUX I0JIOKEHB CIIOTBOPIOIOTH CaMy METY HOPMATHUBHOTO aKTa,
a JJig TOro Im00 OCSITHYTH IeH JyX, HEOOXiIHO JOCIITUTH 1J€O0JIOTiI0 MPaBOBOIO
THCTUTYTY, a SKIIO 1 IIbOTO HEAOCTATHBO, TO ¥ 1J€0JIOT1I0 PABOBOI CUCTEMU B ILILJIOMY,
KOTpa 3aJI€3KaTh B1Jl BUILIKX I1JIEH CYCIIJIbCTBA, TAPAHTYBATH JOCSITHEHHS SKUX MOKIIMKAaHE
npaBo [74, c. 7]. ToOTo oro AyMka akIEeHTye yBary Ha O€3yMOBHOMY JOTPHUMAaHHS
«OyKBW» THCTUTYTY 3a0€3MeueHHs 0e3MeKH YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA, aJie
IPY HEOJIMIHHOMY BpaxXyBaHHI MPHU 3aCTOCYBAHHI MOT0 HOPM JIEp>KaBHUMHU OpraHamMH Ta
iX MOCaJOBUMHU O0CO0AMH «TyXy» TOCIIIKYBaHOTO IHCTHTYTY K 3aC00Y 3aXHUCTYy KHUTTA,
YKUTIIA, 37I0OPOB'St Ta MaitHa 0c10, siKi OepyTh y4acTh Yy KPUMIHAIBHOMY CYAOYMHCTBI, SIK
HaWBUINOI COLIAJIHOI IIHHOCTI Jiep>kaBu. | came 1ie € MEeTOI yXBaJICHHS BIAMOBIAHUX
HOPM, SIKI PErJIaMeHTYIOTh MiSUTbHICTh YIMOBHOBAaXEHUX JEPKaBHUX OPraHiB Ta ix
nocazioBux oci6 it cdepi 1 mo BuU3HaYeHO K MeTa y cT. 1 3akony Ykpainu «IIpo
3a0e3neyeHHs 0e3neKku ocio, ki 0epyTh y4acTh Y KpUMIHAIBHOMY CYI0YHMHCTBI.

[TeBHUM 32c000M MOETHAHHS «OYKBI» Ta «IyXy» KPUMIHAIBHOTO MPOLECYATBHOTO
3aKOHY TP MOT0 peastizallii, Ha oTJIsi] aBTopa, € mosiokeHHs 4. 5 cT. 9 KIIK Ykpainu sika
MICTUTh ~BUMOTY, 10 KpUMIH&JIbHE TpOLECYyalbHE 3aKOHOJABCTBO  YKpaiHU
3aCTOCOBYETHCS 3 ypaxyBaHHSAM IIPAaKTUKH €BponercbKoro cyay 3 rpas aoaunu [102]. Le
MOJIOXKEHHS Y3TOMKYeTbesl 3 ¢T. 17 3akonHy Ykpainu «[Ipo BuUKOHAHHS pilIeHb Ta

3aCTOCYBaHHS MPAKTUKU €BPOIEHCHKOTO Cyy 3 IIPaB JIIOJUHIY, sIKa IIepeadayae, o cyau
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3aCTOCOBYIOTH TMpH po3risaial crpaB KOHBEHII0 MpO 3aXUCT NpaB JIIOJUHU 1
OCHOBOTOJIO’KHUX CBOOO/I Ta MPAKTUKY €BPONEHCHKOTO Cyy 3 MPaB JIFOJAUHHU SIK HDKEPEIO
npaBa Bu3HaueHo y [139].

BinMiTMO, 110 KpUMIHAJbHE MPOIECyadbHE 3aKOHOAABCTBO YKpPAaiHU MICTHUTH
BUYEPIHUI Mepernik akTiB, ski Horo yrBopiotoTh (4. 2 cr. 1 KIIK Vkpainu), ane He
BKJTIOYA€ JI0 HBOTO pillieHHsa €Bporeiicbkoro cyay 3 npas moaunu (nam — €CIUI). IIpu
1boMy caMme BkazaHa ctatTs (4. 5 ct. 9 KIIK Vkpainn) neBHUM YHMHOM PO3IIUPIOE HOTO
CKJIaJ] Ta YBOAUTH y cepy IMpaBO3aCTOCYBaHHS PE3yJbTaTH CYATIBCHKOTO TIIyMauCHHS
MOJIOXKEHb OKPEMUX HOPM, SIK1 SIK B3araji CTOCYIOThCS KpUMIHAJIBHOTO CY/TOUMHCTBA, TaK 1
30KpeMa BIIHOCSTHCS /10 JIOCIHIKYBAaHOTO HaMH BHITaJKy. 30KpeMa MOBa HJie MO TaKi
pimenns €CIUI sx: «lllarin npotu VYkpainm» [239], «KopueB 1 Kapnenko mnportu
Vkpainn» [83], «CycnoB Ta bariksn mpotu Ykpainm» [195], «Van Colle nportu
Cnonyuenoro KopomniBctBay [244], «Boshkoski npotu IliBHiuHOi Makenonii» [243] ta
HU3Ka 1HIIUX.

Toxx MOXHa KOHCTaryBaTH, IO Oepydd [0 yBaru, MO0 CYAOBHUM MpEHEACHT
PO3IIIIAETLCA K CAMOCTIMHE JKepeso mpaBux HOpM [120, c. 52], a moA0 MpakTUKU
€CII Ha 11e € nmpsima BKaziBKa B 3aKOHOAABCTBI (CT. 17 3akony Ykpainu «IIpo BUKoHaHHS
pillieHb Ta 3aCTOCYBaHHS MPaKTUKU €BPONEHCHKOr0O CyAy 3 IMpaB JIOAUHWY»), TO € BCI
MIJCTaBH AJI1 HU3KUA BUCHOBKIB. [lo-mepiie, BUCHOBKM 3arajibHOrO IJIAHY: A0 CKJIAJOBHX
aKTIB KPUMIHAJIHHOTO MTPOLIECYaTbHOTO 3aKOHOIaBCTBA BapTO BigHeCTH npakTtuky €CILI,
a BIJMOBIIHI JOMOBHEHHS BKIIOUUTH 110 4. 2 cT. 1 KIIK Vkpainu. BUCHOBKH CTOCOBHO
nociimpkyBanoro nutanHs: npaktuka €CIIJI cripusie mpaBuiIbHIN, Takii, 0 BIAMOBIAAE
MeT1 (yXy 3aKOHY) TapaHTyBaHHsI Ta 3aXHCTY IpaB 1 CBOOO/I JIIOUHU, 3a0€3MeUeHHIO 11
Oe3neKkn y KpUMIHAIBHOMY CYAOYMHCTBI MpU peali3alii HOPM KPUMIHAJIBHOTO
nmporecyanbHoro mpasa (OykBa 3aKOHY), BH3HA4YarO4M 3MICT Ta CHPSMOBAHICTH id
JIep>)KaBHUX OPTaHiB Ta iX MOCAJOBUX OCI0, HAa SKUX MOKJIAJIEHO OOB 30K 3a0€3MeUCHHS
0e3MeKr yYaCHUKIB KPUMIHAJIBHOTO CY/I0YMHCTBA.

PosrnsHyBIIM  TIUTaHHS HOPMATHUBHO-TIPABOBOTO  PETYJIOBAHHS 3a0€3MEYCHHS
0€3IeKr yYaCHUKIB KPUMIHAJILHOTO CYJIOYMHCTBA, BIIMITUMO HACTYIHE: 1) BU3SHAHHS HA

piBai Koncturymii VYkpainu momuHu, i KATTS 1 3M0pOB'S, YeCTi 1 TiTHOCTI,
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HEJIOTOPKAHHOCTI 1 O€3MeKr B YKpaiHl HaBHIIOK COIIAJTLHOIO I[IHHICTIO Teperdadac B
cuity aii cT. 8§ OCHOBHOTO 3aKOHY HaJIe)KHE BIJOOPAKEHHS LIUX MOJIOKEHD Y Taly3eBOMY,
30KpeMa KpUMIHATBPHOMY TIPOIECyaTbHOMY 3aKOHOJIAaBCTBI; 2) BpaXxOBYIOUH, IO Oe3IeKa
0COOH € OJTHUM 3 KOHCTUTYIIIHHO BU3HAYEHHX 00 €KTIB YTBEP/KEHHS Ta 3a0€3MCUCHHS,
Oepyun 1O yBarm BiIMiUY€HY HEMOBHOTY HOPMATHBHO-TIPABOBOTO PETYIIOBAHHS
KpUMIHAIBHUX TIPOIECYaTbHUX BITHOCHH B IId YacTWHI, BOAYAETHCS JTOMUILHUM
NPUBEICHHA Y BIIMOBIAHICTh 0a30BOT0 3aKOHY, KU 3apa3 perjaMeHTye Il MUTaHHS, 10
smicty 1 popmu KIIK Vkpainu, a Takox OUTBIT CHCTEMHE BiTOOpaKEHHS B OCTAHHHOMY
IHCTUTYTY 3a0e3MedyeHHs Oe3MeKr HOoro yuyacHukiB; 3) BuzHaHHsA B KoHcTuTyIii Ykpainu
Oe3neKy JIOAWHM SIK HAWBUIOI COINANbHOI I[IHHOCTI OOYMOBIIOE YTBEP/KEHHS Ta
3a0e3neyeHHss il y cdepl KpUMIHAJIBHOIO CYJOYMHCTBA Yy (QopMi 00OB'SI3KY
YIOBHOBAKEHUX OpraHiB JepXaBu Ta iX MOCAJOBHX OCIO, 10 Ma€ BiJIHAWTH CBOE
BIJIMOBIJIHE HOPMATHMBHE 3aKpIIJIEHHS Ha PIBHI 3aBJaHb Ta 3acajJ KpPUMIHAIBHOIO
MPOBA/KCHHS; 4) BIAMIYAETHCS BaXKJIMBA POJIb MMiJ3aKOHHUX Ta MIKHAPOJAHUX AaKTIB
PEKOMEHIAIIHOTO XapaKTepy y MiIBUIIEHH €(EeKTUBHOCTI Ta 11€BOCTI (hOpM Ta crioco0iB
pEryJifoBaHHS BIJMOBIAHMX MPABOBUX BIJIHOCHH, JI€ TakKl aKTH CIYTyIOTh NEBHUMU
HOPMAaTUBHUMH 3ac00amMH BITPOBA/KEHHS BIJIMOBIIHUX 3aKOHOJABYMX CTaHAAPTIB Ta
MPAKTUK Yy TMPaBO3aCTOCOBHY MiSUTBHICTH, 30KpeMa 3 IMHTaHb 3a0€3MEUCHHS O€3MeKH
YYaCHUKIB KPUMIHAJIBHOTO CYZOYMHCTBA [9].

BianoigHo, mogaibIyM 3aBJaHHIM HayKW KPUMIHAJIBHOTO TIPOIIECY CJIiJ] BBAXKATH
3MICTOBHHUI aHAJI3 Ta YAOCKOHAJICHHS aCIeKTy MPOIEeCyaTbHOTO MOPSIKY 3a0e3meueHHs

0e3MeKr yYaCHUKIB KpUMIHAJIBHOTO CYI0YMHCTBA.

BucnHoBku 10 posainy 1

O1IHIOIOYM CTaH HAYKOBHX JOCIHIJKEHb MpoOJjeMaTUKKU 3a0e3medeHHs] Oe3MeKu
YYaCHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA, BAPTO 3a3HAYMTH, 1110 Y HAYLl KPUMIHAIHHOIO
npoliecy BIANOBIIHUM ii MUTAHHSAM MpHJIUICHA 3HauyHa yBara. Lle Bka3sye, 110 MUTaHHS
OXOPOHH, 3aXUCTy Ta 3a0€3MeUeHHs O€3NEKN YYAaCHUKIB KPUMIHAIBHOTO IPOBAIYKEHHS €

OKPEMUM HAMPSIMOM, CAMOCTIHHOIO YaCTUHOIO 3aralbHOi TEMAaTUKU HAYKOBUX JIOCIIKEHb
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o0 y Hayll KpumiHaigpHOro mporecy. I[IpoOiemarnka 3a0e3nedeHHs] Oe3leKd Yy
KpUMIHAJIBHOMY TPOBAJKEHH1 3aBX1Iu mepelOyBaiga y (OKycl yBary HayKOBIIIB Ta
MPaKTUKIB, sIKI HE TIJIbKU 3a0€3MEUriIN 3MICTOBHUN aHai3 TEOPETUYHOI OCHOBU ILIHOTO
SBUINA, a W 3aKianyd (QyHIAMEHT JJs MHOro HajeKHOTO HOPMATHUBHO-IIPABOBOIO
ornocepenkyBanHs. [lopsa 3 nuM, IpOAOBKEHHS HAYKOBOI JUCKYCIi 3 OKpEMHUX NMUTaHb
npobremarrka 3abe3nedeHHs 0e3nekn 0coou y KpUMIHAILHOMY MPOBAKEHHI CBIAYUTH
npo MoTpedy MPOJOBKEHHS HAYKOBHX JOCHI/DKEHb O3HAYEHOTO0 MHTAHHA Ta iX
akTyanbHiCTh. OHUM 3 aKTyaJIbHUX 3aBJaHb y LI cdepl € mojanpllie yA0CKOHAICHHS
IPaBOBOr0 Ta MPOIECYaIbHOTO ACHEKTIB ICHYBaHHS 1HCTUTYTY 3a0e3NedyeHHs Oe3neKu
YYaCHUKIB KPUMIHAJIBHOTO MPOBAKEHHS, Y TOMY YHCIl HAa TPYHTI MDKHApOJHUX Ta
€BPONENCHKUX CTAHAAPTIB y Liid chepi.

BinmiueHno, mo 1HCTUTYT 3a0e3neyeHHs Oe3neku ocid, siki OepyTh y4yacTh Y
KPUMIHAILHOMY Cy/TIOUYMHCTBI, BUCTYIIA€ YACTUHOIO 3arajlbHOTO MEXaHi13My 3a0e3MeueHHs
npaB 1 cBOOOJ JIIOJMHU, & TAKOX IMPOSIBOM peanizalli JIep:KaBor il MPaBOOXOPOHHOI
¢yHkuii. 3BepHyTa yBara, 0 L MpoOiieMaTHKa € aKTyalbHOI 1 3apa3. Tomy ofHUM 3
NPIOPUTETHUX 3aBJaHb CYYacCHOI JOKTPUHU KPUMIHAJIBHOIO MPOLECY € PO3pOOJICHHS
HAYKOBUX, METOJUYHUX Ta MPAKTUUYHUX PEKOMEHJAllli 100 BHU3HAUEHHS CYTHOCTI,
3MICTY, TpolecyalbHUX (OopM, MOPSIAKY 3aCTOCYBAHHS 3aXO[IB 3a0e3medyeHHs] Oe3neKu
YYaCHUKIB KPUMIHAJIBHOTO CYZOYMHCTBA Ta NUIAX1B HOTO YAOCKOHAIECHHS.

[Ting moHATTAM «3a0e3nedeHHs Oe3MeKH YYaCHUKIB KPUMIHAIBHOTO CYJOUYMHCTBAY
MPOMOHYETHCS PO3YMITH JISIILHICTh YITOBHOBKEHUX 3aKOHOM JEp>KaBHUX OpPraHiB,
CIpsSIMOBaHA Ha peali3allifo KOMIUIEKCY IMPaBOBUX, MPOIECYATbHUX, OpTraHi3alliiHuX,
TEXHIYHUX Ta IHIIUX 3aX0JI1B ISl 3aXUCTY KHUTTS, 37I0POB'S, )KUTIIA, MalfHA, YECT1, T1THOCTI
Ta 1HIIMX MpaB 1 cBOOOA OCIO BiJl MPOTUIPABHUX MOCATaHb, OOYMOBJIEHHUX (AKTOM iX
y4acTi y KpUMIHAJLHOMY TPOBAHKCHHI, 3 METOK CTBOPEHHS HEOOXIIHUX YMOB ISt
OXOpPOHHM TIpaB, CBOOO Ta 3aKOHHHMX 1HTEPECIB YYACHUKIB KPUMIHAILHOTO MPOBAIKEHHS
Ta CTBOPEHHS HEOOX1THUX YMOB JJIsl HAJIS)KHOTO 3AIMCHEHHS TPaBOCY L.

JloBeneHo, 10 CyTHICTh 3a0e3meueHHs O€3MeKM Y4YaCHUKIB KPUMIHAJIBLHOTO
CYyJIOYMHCTBA, TO SK SIBHUINE CPepr KPUMIHAJIBLHOTO IPOIIECY BOHO IcHYe Yy (opmi

KPUMIHAJIBHOI MPOIlecyabHOI JISUTBHOCTI 3 peasizallii BiAMOBIIHUX 3aX0/1iB O€3MeKH, IKa
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HOCHUTh BHUKIIIOYHO TIPAaBOBY MPUPOJY Ta Ma€ TMpOIEeCyalbHUM XapakTep, aKe
3MIACHIOETECS B MeXax II€BHOI  MpOLEAypH, MepeadayeHoi  KpUMIHAIbHUM
npollecCyallbHUM  3aKOHOJIABCTBOM. 3HaueHHs 3a0e3nedyeHHs Oe3NeKu YYaCHUKIB
KPUMIHAIBHOTO CYJIOYMHCTBA MOJSITa€ y TOMY, IO L€l IHCTUTYT Ta BPEryJibOBaHA HUM
TISUTBHICTh € YaCTUHOIO Ta MPOSIBOM MEXaHi3My IMPaBOBOI 3aXHILEHOCTI 0codu y cdepi
KPUMIHAJIBHOTO CYAOYMHCTBA. B I[bOMy KOHTEKCTI 3a0e3ledeHHs Oe3leKd YJYaCHHUKIB
KPUMIHAIBHOTO CYJIOYMHCTBA CHIJI PO3TJSAATH K OKPEMHUH PI3HOBHJ KPUMIHAIBHHUX
MPOIECyaTbHUX TapaHTId, Je METOK HOro peami3arlii € CTBOPEHHS NEPeIyMOB IS
HQJIE)KHOTO BHUKOHAHHSM JIEP)KaBOIO 1i TOJIOBHOTO OOOB'SI3KY — YTBEPIKEHHS 1
3a0e3MnedeHHs MpaB 1 CBOOO JIFOIUHH.

CBo€ mpaBOBE OMOCEPEAKYBAHHS ISUIbHICTD MO 3aCTOCYBAHHIO 3aXOIB O€3MEKU
10J10 0C10, siKi OepyTh y4acTh Y KpUMIHAJILHOMY CYJIOYMHCTBI, B YaCTMHI BU3HAYECHHS 1X
BU/IIB, KOJIa 0C10, JI0 SIKMX TaKi 3aX0/I1 3aCTOCOBYIOTHCS, YMOB Ta ITi/ICTaB iX 3aCTOCYBaHHS
Ta CKacyBaHHs TOIIO, BpPaXOBYyrouu npunucu ctT. 92 Koncruryuii YKkpainu, Mae OTpUMAaTu
BUKIIIOUYHO Y HOpMax KpuMiHajabHOro 3akoHogaBcTBa (cT. 1 KIIK Vkpainn), mo crnpusie
BpPEryJIOBaHHIO BIAMOBIAHUX MPABOBIIHOCUH Ta 3a0e3leuye JIOCATHEHHS METH
KpUMIHAIBHOTO MpoBaKeHHs. [lopsin 3 nuM okpemi 3axoau O€3MeKH HOCATh XapaKTep
OpraHizalliifHO-TeXHIYHUX Ta 1HIIMX 3aXOAiB. | SIKIIO 3arajibHi MIJACTAaBU Ta TOPSAIOK
3aCTOCYBaHHA IMX 3aXOAIB MalTh OyTH mependadeHi 3aKOHOM, TO cnocid Ta gopmu
BU3HAYAIOTHCS MII3aKOHHUMH aKTaMU 30KpeMa 1 PEeKOMEHIAIIMHOTO XapakTepy, SKi
BPEryJIIOI0Th OpraHi3alliifHi, OpraHi3amiifHO-poIeCyalibHl BIJIHOCUHHU, BHU3HAYaIOTh
ONTUMAJIBHI (OPMHU X 31ACHEHHS.

He3Baxaroun Ha Te, IO IHCTUTYT 3aCTOCYBAaHHS 3aXOJiB OE€3MEKU CTOCYETHCS
KPUMIHAJIBHOTO CYJOYMHCTBA, HOTO TPAaBOBE PETYIIOBAHHS 3IIHCHIOETHCS HOPMaMH
KOHCTHUTYIIHHOTO, KPUMIHAJILHOTO TIPOIECYaTbHOTO, KPUMIHAJILHOTO, aIMIHICTPATHBHOTO
npaBa. TakuM YUHOM, KOHCTaTyeEMO KOMILIEKCHUN MPABOBUM XapaKTep JOCIIHKYBaHOTO
1HCTUTYTY. OJHAaK, OCKUJIBKM METOI0 3aCTOCYBAaHHS BIANOBIJHUX 3aXOMAIB € CTBOPEHHS
HEOOX1THUX YMOB JJIsl HAJEKHOTO BIAMPABICHHS MPABOCYIIsSI, TO 3a MOTO MICIEM Yy
CUCTEMI KpUMIHQJIBHOI MPOIECYalIbHOI JISJIBHOCTI 1€ 1HCTUTYT Y CTPYKTYpl

KPUMIHAJIBHOTO TPOBAHKCHHS BapTO BIAHECTH 1O 3aXOMAIB HOro 3abe3meueHHs Ta
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nepeA0auynuTyH  BIAMOBIIHY perjaMeHTaiiro B Mexax rinaBu Pozmin Il «3axomm

3a0e3rneyeHHs KpuMiHanpHOTO npoBakeHHs» KITK Ykpainu.
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PO3JILT 2
KPUMIHAJIbHI TPOLIECYAJILHI BITHOCUHH 3 IPUBOIY
3ABE3INEYEHHS BE3NEKHU YYACHUKIB KPUMIHAJIBLHOTO
MPOBAI)KEHHSI

2.1. O0’exTH 3axMCTy Mix Yac 3a0e3nedeHHs Oe3meKH 0Ci0, AKi OepyTh y4acThb y

KPUMIiHAJIbHOMY IPOBA/IKEHHSA

BaxxmBuM acrekToM MHUTAaHHS 3aCTOCYBAaHHS 3aXO[iB O€3MEeKH I0A0 Oci0, sKi
OepyTh y4acTh y KpUMIHAJILHOMY CYJOUYMHCTBI, € IPOOJIEMAaTHKA BCTAHOBJICHHS TTEBHUX
SBHIL, Ha SIKI B1IOYBA€ThCSA MOCSATAHHS 1 SIKI BUCTYNMAIOTh O€3MOCEpPEeNHIMU 00’ €KTaMu
3aXHCTY T1iJl 4ac 3aCTOCYBaHHs BiANOBITHUX 3aX0/iB Oe3neku. IX BceGiuHe BUABJIEHHS, a
TaKOX HOPMATHBHO-TIPABOBE OIOCEPENIKYBAaHHS Yy CTaTTSIX akKTiB KPUMIHAJIBHOTO
MPOIIECYaTbHOTO 3aKOHOJIABCTBA BIJITPA€ BAXKIUBY POJb Y CTBOPEHHI MEPETyMOB JIs
¢(eKTHBHOTO BUKOHAHHS 3aBJIaHb KPHUMIHAJIBHOTO MPOBA/KEHHS B3arajil Ta HaJEKHOI
peaizaliii METH IIbOTO IHCTUTYTY KPUMIHAJIIBHOTO MPOLIECYaTIbHOTO MpaBa 3a0e3MeUCHHS
0e3neku 3a0e3MmeuyBalIbHOTO XapakTepy 30kpema. [lo-nepiire, 11e € 70JaTKOBOIO TapaHTIEI0
HAJIE)KHOI OXOPOHHU IpaB, CBOOOJI Ta 3aKOHHMX IHTEPECIB YYACHHUKIB KPUMIHAIBHOIO
MPOBA/KCHHSI, 30KpeMa B YaCTHUHI 3a0e3leyeHHsl MpaBa Ha O€3MeKy B MaKCUMAaJbHO
mpokomy Burisiai. [lo-apyre, BceOluHe BUSBICHHS Ta OMUC 00 €KTIB, SIK1 MIJIATAIOTh
OXOpOHI Ta 3aXHCTy, X HOPMATHBHE 3aKpIIJICHHS Ta BCTAHOBJICHHS TaKUX 3aco0iB
3aXUCTY, MO0 KOPEIOITh iXHIM CYyTHOCTI, — BCE II€ € YAaCTHHOI HAJIECKHOI MPaBOBOI
NpOIEypH Ta YMOBOKO 3a0€3MEUYEeHHs CTaHy TMPaBOBOI BU3HA4YeHOCTI y cdepi
KPUMIHAJIBHOTO CYIOYMHCTBA.

OTxe, MOKHA BIIMITUTU (PaKT, 110 HAYKOBA TUCKYCIS Ta JOCHIIPKEHHS MUTAHHS
00’€KTIB 3aXUCTy € aKTYaJbHOIO JIJISl MOJAJIBIIOT0 YIOCKOHAJICHHS IIbOT0 1HCTUTYTY Ta
YMOBOIO TMIJIBUIICHHS €(EeKTUBHOCTI MisSUIBHOCTI 3 3aCTOCYBAHHS 3aXOMIB O€3MeKu
YYaCHHUKIB KPUMIHAJIBLHOTO MPOBA/KEHHS Y KOHKPETHUX CUTYyaIlisIX.

Ha noyatky gociiiKeHHsl 03HaY€HOT0 MUTaHHS BIIMITUMO, IO TIOHATTS «00'€KT» B

OJITHOMY 3 HWOT0 3HAYCHb TIIYMAUUTBCH K <«SBUIIC, IMPCAMCT, 000621, Ha SIK1 CIIpsAMOBAaHa
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MeBHA JIISUIbHICTB, yBara i T. 1H.» [18, c. 635]. BignoBigHo, O6epy4yun 10 yBaru 3HaYEHHS
CJIOBA «3aXUCT» (3aXHUCT, Y, 4. 1. mist 3a 3Ha4. 3axummatu — 1. OO0pOHSATH, OXOPOHSTH KOTO-
, I0-HEeOy b BiJ HAMaay, 3aMaxy, yaapy, BOPOXKUX, HeOe3meuHuX 1 T. iH. Aii. 2. [TuisHO
CTSXHUTH 32 HEJIOTOPKAHHICTIO YOro-HeOyab 1 6araro pooutH s mporo [18, c. 339)),
MO’KHAa HABECTH 3HAYCHHS TOHSATTS «00'€KT 3aXUCTy». ToMy, BpaxOByIOUH HaBEICHE,
MOTEPETHRO OXapaKTEPU3YyEMO HOro SK: SBUINA, NPEAMETH, OCOOH, HOPMAILHOMY
ICHYBaHHIO SIKUX CTBOPIOETHCS 3arpo3a BiJI Hamaay, 3aMaxy, yAapy, BOPOXKHX,
HEOE3MeYHHX i, 1 TOMy BOHU € TIPEIMETOM IIJIBHOI YBard Ta MO0 HUX 3IACHIOETHCS
NeBHA JISUTbHICT MO 1X OXOPOHI (3aXUCTY) 331 3a0€3MeUeHHS iX HeIOTOPKAHHOCTI Ta
HOpMaJbHOrO icHyBaHHs (OyTTs). Taka yBara Ta 3axuCT 3IIHCHIOIOTBCS Ta
O0OYMOBIIIOIOTHCS, Ha HaIll MOIJISII, Y TOMY YHUCII Yepe3 Te, IO Il 00’ €KTU MalOTh NIEBHY
IIHHICTE Ta 3HAYEHHS.

Hampuxnan, A.A. Kicton, 1ocmiKyroun MUTaHHS COLIaJIbHOI CHCTEMH SIK 00'€KTa
0e3MneKu, 3ayBaxye, o 00’ €KTOM COLIAIbHOI OJITUKHU € COLllaibHA cpepa Ta coLlaIbH1
BIJIHOCHHH, IO PO3BUBAIOTHCSA HA OCHOBI B3a€EMOIi OCOOMCTICHOTO 1 TPYIHOBOTO
COLIIAJILHOTO CTaTyCy, MI>XOCOOUCTICHUX 1 IPYNOBHUX 3B’S3KiB, OOYMOBJIEHHX 3MICTOM 1
U epeHIifoBaHUM XapaKTepoM TPYA0BO1 MisUTbHOCT1, MAfHOBOT'O CTaHy, MaTepiaIbHOTO
100po0yTy, CIPSMOBAHICTIO MOJITUYHUX OpleHTALIi Ta iHIMMHU QakTopamu [67, c. 78].
K MOKHa 3ayBa)KUTH 3 aHAJI3Y LI€T XapaKTEPUCTUKH, TIOHATTS 00’ €KT, Ha morisa A.A.
Kicromn, xapakrepu3yeThes SIK MEBHI sSBUIIA (COIliaibHA cepa Ta CollialibH1 BITHOCHHU), a
Oesrneka ix, Ha 11 JYMKy, 3 SIKOIO BapTO TMOTOJIUTHUCS, MOJSITa€ y TOMY, LIO 3 METOIO
30€peKeHHs X CTIMKOCTI 1 CTaOLIBPHOCTI MOTPIOHO BUSBUTU BHYTPIIIHI Ta 30BHIIIHI
3arpo3u ¥ 3BECTH iX BIUIMB Ha ITF0 CUCTEMY 110 MiHIMyMYy [67, c. 78]. ToOTO uepe3 00’ eKkT
3a0e3reueHHs OE3MeKH, SKIO He YCYHYTH 3arpo3y, MOYKHA BIUTMHYTH Ha TIEBHI SBUINA Ta
MIPOIIECH, IPUMIPOM, Ha COIllabHY cepy Ta colliaiabHi BimHOCHHH. Lle 1 miaKpecitoe iHoro
3HAYYIIICTh Ta HEOOX1THICTh 3aXUCTY Ta OXOPOHH.

VY ropuanyHIi Haylll PU BUKOPUCTAHHI MOHATTS «00’€KT» HacaMIepe] MoBa e
npo O0’€KTH TPABOBHX BIAHOCHH. 30KpeMa B JDKEpeNiaXx 3 Teopil /IepikaBH Ta IpaBa
BKa3YEThCS, 1110 00’ €KTOM MPABOBIIHOCHUH € MaTepiaibHe ab0 HemarepiajbHe 0yaro, Ha

BUKOPUCTAHHS, OJIEp>KaHHsI, IepeJaBaHHs a00 OXOPOHY SKOTrO CHpPsSMOBaHI Cy0’ €KTHBHI
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rpaBa Ta OPUANYHI 000B’S3KM YUYAaCHUKIB MTPABOBUX BITHOCHH 1 3apaju abo0 1070 SIKUX
BOHHU BCTYyMaroTh y mpaBoBigHOocHHH [20, c. 160; 197 c. 237]. O1xe, 11c NEBHE SBUIIC
collianbHOI MAicHOCTI (MarepiaibHe a00 HeMaTepialbHe OJlaro), sSKe 4yepe3 BaXKIHUBE
3HAYEHHS1 (BUKOPUCTAHHS, OJIEpXKaHHS, TEpeAaBaHHs) Ui YYACHUKIB CYCHUIbHHUX
BITHOCHUH OXOPOHSIETHCA JIEP>KAaBOI0, Y TOMY YHCII Yepe3 HaAUICHHA iX Cy0’€KTHBHUMU
npaBaMyd Ta IOPUIUYHUMHU OOOB’SA3KaMH, SKI JAOThb MOXIIUBICTh JIOCTYIy y PI3HHUX
dbopmax 10 poro 6Jara. 30kpema J0 Ynuciia 00’ €KTiB MPaBOBIAHOCHH HAYKOBII BIAHOCSTh:
PEeIMETH MaTEPiaIbHOTO CBITY Ta MPUPOIHI 00’ €KTH; pedi 1 IIHHOCTI, Y TOMY YHCJIi TPOIIIi
Ta IIHHI TafepH, 1HIIe pyXxoMe 1 HepyXxoMe MaifHO; OCOOMCTI HEMalHOBI OJiara; MmociIyru
SK pe3yJIbTaT MEBHOI MOBEMIHKH, Y TOMY YHUCII MOCIYT 1 pe3yJbTaTH PoOIT; MPOAYKTH
TyxoBHOT TBOpuocTi [197 ¢. 237-238; 50, c. 343-344].

CBO€10 4Yepror MOHATTA «O0’€KT» JOBOJI 3MICTOBHO JOCHIDKEHO Yy Haylll
KPUMIHAJIBHOTO TIpaBa SK OAWH 3 NMEHTPATBLHUX €JICMCHTIB MOHATTS «CKJIAa 3JIOUHUHYY.
3okpemMa HayKOBII 00’ €KT 3JI0YMHY BU3HAYAIOTH SIK CYCIIbHI BIIHOCUHHU, Ha K1 MTOCSTA€E
3JI0YMH, SIKAM Y pe3yJibTaTi BUMHEHHS 3JIOUMHY CIPUYMUHIOETHCS ICTOTHA IIKOJa abo
CTBOPIOETHCSL 3arpo3a il CHOPUYMHEHHS, 1 SKI MOCTaBJIE€H! MiJl OXOPOHY 3aKOHY IIpO
KpuMiHaIbHY BianoBiaaneHICTh [90, c. 88; 91, c. 97]. 3 i€l XapaKTepUCTHUKH MOXKHA
3BEpPHYTH yBary Ha TakKi O3HaKd 00’€KTa 3JIOYMHY SIK, TO-TepIIe, IIe MEBHI CYCIHUIbHI
BITHOCHHH, TIO-ApYyTe, ICHY€E peajbHa YU MOTEHLIHHA 3arpo3a CIPUYMHEHHS IIKOAM, MO-
TPET€E, BAKIMBICTh Ta 3HAYYIIICTh IIUX BIJHOCUH OOYMOBIIOE MOTpeOy B iX 3aXHCTI Ta
BXKUTTI TMEBHUX /i, TMO-4eTBEpTE, HJs OXOPOHM Ta 3aXHMCTy LHMX BIJHOCHUH
BUKOPHUCTOBYIOTHCS CIIEIiaIbHI 3aCO0M — 3ac00U KPUMIHAIBHOTO TIPaBa.

[I{omo nmpukiaay BUKOPUCTAHHS MOHATTS «00’€KT» Y HOPMAaTHBHO-TIPABOBUX aKTaX,
TO, mpuMipoM, y 3akoHl Ykpainu «lIpo kpuTuuHy iH(pacTpyKTypy» Mmia 00’€KTOM
KPUTUYHOI IHPPACTPYKTYpU PO3YMIIOTHCS 00’ €KTH IHPPACTPYKTYPH, CHCTEMH, iX YACTUHU
Ta X CYKYITHICTb, SIKl € BOXKJIMBUMHU JIJIs1 EKOHOMIKH, HalllOHAJILHOI O€3MeKu Ta 000pOHH,
NopyIIeHHs (YHKIIOHYBaHHS SIKUX MOXKE 3aBJIaTH IIKOJIW JKHTTEBO BAKIUBUM
HalloHaIpHUM 1HTepecam [158]. 3 HaBemeHoi nediHimii MOXKHA BHUBECTH TaKl O3HAKH
JOCIIPKYBAHOTO TOHATTS sIK: (i3uuHe BUAUICHHS 00’ekTa (00’€KTH 1HOPACTPYKTYPH),

BU3HAHHS WOTO 3HAYYMIOCTI (BaXXIHMBI JJII €KOHOMIKH, HAIlOHAJIBHOI Oe3MeKku Ta
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00OpOHM), ICHYE MOKJIMBICTH MOCSTaHHA HAa HUX (MOpPYIICHHS (YHKIIOHYBAaHHS) Ta
3aBJlaHHS B HACJIJOK LBOT0 IIKOAW TIOB’SI3aHMM 13 HUMM SBHIIAM (HalllOHAJIBHUM
1HTEpecaMm).

[I1e oauH cx0uil 3a METOIO PABOBOTO PETYJIIOBAHHS HOPMATUBHUM aKT (BU3HAUYa€E
MEXaHi3M 3aXHUCTy IPaB CIIOKUBAYIB Ta OCHOBH peaji3alli Iep>KaBHOI MOJITHKU Yy chepi
3aXHMCTYy MPaB CIOKUBAYIB), ajle JEII0 BIIMIHHUIM 3a cheporo (mpaBa CrioxkuBaviB) € 3aKOH
VYkpainu «IIpo 3axuct nmpaB croxuBadiB». ¥ bOMY HOPMaTUBHO-IIPAaBOBOMY JIOKYMEHTI
00’€KTaMM 3aXUCTY BU3HAHI JKUTTS, 30POB's,, MAHO CIIO’KMBaya 1 HABKOJIMUIIHE IPUPOTHE
cepenoBuiia [155]. Sk 6aunMo, MEBHUM YMHOM MOJIOKEHHS LIOTO aKTY, SIK1 CTOCYIOThCS
JIOIMHU, TE€K BU3HAIOTh BaXJIMBI Ta 3HAUYYIIl JJS JIIOJAWHU SBUIIA (KUTTA, 310POB'S,
MaiiHO), 1€ HEHAJIEKHE BUKOPUCTAHHS, 30€piraHHs, TPAHCIIOPTYBAaHHS, BUTOTOBJICHHS 1
yTHITI3aIl TPOIYKIIT MOYKE CTBOPUTH PU3UK HEOE3IEKH IS HUX.

Hapemti mie npukiagoM BUKOPUCTAHHS TOHSTTA «O0’€KT» Yy HOPMAaTUBHO-
IIPABOBHUX aKTax € HOpMHU 3akoHy Ykpainu «Ilpo 3axuct iHpopmauii B iHpopMaliiiHO-
KOMYHIKAIIIHHUX CHUCTEMax», Jie MiJl 00'€KTaMu 3aXHCTY B TaKid CHCTEMI 3aKOHOJIaBEIlb
po3ymie iH(dopmMalito, 1Mo oO0poOJsseTbes B HIM, Ta MporpamHe 3a0e3NedeHHs, SKe
MIPU3HAYEHO Il 00poOKH 11i€l iHDopmarii [ 154]. 3HOBY MOKHA BIAMITHTH, III0 00’ €KTaMH
3aXUCTYy € BaXJMBa Ta HAaBITh HEBIJ €MHA 4YacTUHA (CKiIagoBa) 1H(pOpMaLIiHO-
KOMYHIKAI[IMHUX CHUCTEM, Je IIKoja iHdopmalli Ta MOporpaMHOMY 3a0e3MEeUeHHIO
Opu3Bele 10 HEMOXJIMBOCTI 30UpaHHS, BBEIEHHS, 3allMCYBAaHHS, IE€PETBOPEHHS,
3YUTYBaHHSI, 30€piraHHs, 3HULIEHHS, peecTpallii, MpuiMaHHs, OTPUMAaHHS, NIepeJaBaHHs
iH(popmarrii. Came yepes 11e BKazaHl y HAaBEACHOMY aKTi 00’ €KTHU MISITal0Th 3aXUCTY.

To6T0 MOkeMO 3pOOUTH BUCHOBOK, 1110 JOCIIKYBaHE MOHATTS «00'€KT» Y (haxOBUX
JoKepesax, MpaBoBiM Haylll Ta HOPMATHUBHUX aKTaxX BIJHAXOAUTh B I[UIOMY €JIMHE 3a
3MICTOM CHPUHHSATTSA, SIK€ 3aCHOBAHO HA 3arajbHO BXKMBAaHOMY 3HAuU€HHI LIOTO CJIOBA.
BiAnoBiAHO MOHATTA «00'€KT 3aXUCTY» 1 MOXKE OYTH BHUKOPHUCTAHO Y TaKOMY 3HA4YCHHI.
ToOTo momnepeaHbO XapaKTePU3yEMO MOHATTS «00'€KT 3aXUCTY» Y MOTO 3aCTOCYBAaHHI J0
TEMaTHKH IIbOTO JOCTIKEHHS, SIK TIEBHA CYKYITHICTh SIBUIIL, IEBHI TPEIMETH, caMa 0c00a,

sKa Oepe ydacTb y KpUMIHAJIbHOMY CYJOYMHCTBI, UM 1HIIA 0CO0a, IKUM 4Yepe3 y4acTh Y

88



KPUMIHAJILHOMY MPOBAKEHHI 3arpoxye HeOe3neka BiJl MPOTUIPABHUX MOCITaHb 1 4epe3
11€ BOHU M1 UIATal0Th 3aXUCTY 3aB/ISKUA BXXUTTIO BIATIOBITHUX 3aXO0/I1B.

3’CyBaBIIM 3MICT MOHATTS «00'€KT 3aXUCTY» CTOCOBHO C(epHu KPUMIHATBHOTO
MIPOBA/DKEHHS, TPOBEJIEMO aHalli3 BCEOIYHOCTI BITOOpa)keHHs BIAMOBIAHMX OO0'€KTIB
3aXHCTy Y HOPMAaTHUBHO-TIPABOBUX aKTaX Ta IMOJIOKEHHSX IMPAaBOBOI JOKTPUHH, Y TOMY
YHCI 1 TUX, 10 CTOCYIOThCS MPOBAXKEHHS MO 3aCTOCYBAHHIO 3aX0/1iB O€3MEeKH yYaCHHUKIB
KPUMIHAIBHOTO CY/IOUNHCTBA.

VY cr. 1 cnemansHoro 3akony Ykpainu «IIpo 3abe3neueHHst Oesnexku ociO, sKi
OepyTh y4acTb Y KpUMIHAIBHOMY CYJAOUYHMHCTBI» 3aKOHOJABEIh K 00 €KTH 3aXHCTY BiJ
IIPOTUINIPABHUX IMOCATAaHb BU3HAYAE JKHUTTS, KUTJIO, 370POB'S Ta MaifHO OC10, sKi OepyTh
y4acTh y KPUMIHAJILHOMY CynO4YMHCTBI [145]. 3BICHO, KOXKHUN 00’€KT € BaXKJIUBUM 1
LIHHUM JUI1 0cOOHM, a BIUIMB Ha HBOTO 3aBJa€ 0COO1 LIKOJM, YacOM HemompaBHOi. I 3
MEPIUIOrO TOMISALY e HOPMAaTHUBHO-TIPABOBHM aKT MICTUTH OIKC ICTOTHHUX Ta I[IHHUX
SABUI Ta OO’€KTIB, BIUIMB Ha SIKI MOXE€ MEPEHUIKOAUTH HAJICKHOMY BIIAMPABICHHIO
MIPABOCY IS

AJie HaCKIJIbKY LIeH epesiK y3roAKy€eThes 31 3MICTOM MOHSTTA «00'€KT 3aXUCTY» Ta
IHIIUMHA  TIPAJIaJIaMid  HOPMATHUBHO-TIPABOBOTO BHU3HAYEHHS KOJIa OO0’€KTIB 3aXHUCTY,
Hanpuknan Tiero kK Koncrutymiero VYkpainu, KIIK Vkpainu Tomo? Hackuibku BiH
3a0e3reyye MOBHOTY OXOIUICHHS JIIMCHO BaXKJIMBUX JJI1 OCOOU-YYaCHUKA KPUMIHAIBHOTO
CYJIOUMHCTBA I[IHHOCTEW Ta Onar? | 4y He CTBOPIOETHCS CUTYaIlisl, KOJU ICHYIOTh MEBHI
00’€KTH 3aXUCTY, Kl HE OXOIUICHI ITUM 3aKOHOM Ta 3aXHUCT SIKUX HEe 3a0e3IeuyeThes, alie
BIUIMB HA $IKI MOXE YHEMOJIMBUTH CTBOPECHHS HEOOXIIHUX YMOB JUIsl HAJEKHOTO
BIJITIPABIICHHS TIPABOCY LIS,

Tak, sik npukiaj, y 3akoHi Ykpainu «IIpo nep:kaBHHMI 3aXUCT MpalliBHUKIB CyAY 1
MIPABOOXOPOHHUX OpraHiB» y CT. | 10 uncia 00’€KTIB 3aXUCTy BiJIHECEHO: BUKOHAHHS
OOOB’SI3KIB 1 3IMCHEHHS HAJ@HUX TMpPaB, KUTTS, 30POB’Sl, KUTIO 1 MalHO CYIIB
Koncruryuiiinoro Cyay Ykpainu, CyI/iiB Ta MpalliBHUKIB anapaTiB Cy/iB, MPaIliBHUKIB
MIPABOOXOPOHHUX OpraHiB Ta ix Omm3bkux poaudis [141]. IlopiBHIOIOUYM BKa3aH1 3aKOHH,
MOKHA TMO0AUUTH, 110 MK CXOKHMMH 3a TpeaMeTroM (3abesreueHHs Oe3meku ocid Ta

JIepKaBHUM 3aXHMCT TMpaliBHUKIB) Ta chepamu (30kpeMa chepa KpPUMIHAIBHOTO
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CYJIOUYMHCTBA) IIPABOBOI'0 PErYIIOBAaHHS HOPMATUBHO-IIPABOBUMHU AKTaMH ICHYIOTh MEBHI
BiMiHHOCTI. Hacammepen BOHM CTOCYIOTBCS BiJTHECEHHS y 3akoHi Bij 23 rpyans 1993
poky Ne 3781-XII 10 00’€KTiB 3aXMCTy TaKHX SIBHI SK BHKOHAHHS OOOB’SI3KIB 1
3MIMCHEHHS TIpaB. B TeBHIM 4YacTWHI TakWi MiAXIA Mae palliro, ake 3T1HCHEHHS
MOKJIQZICHUX Ha TMPAaIiBHUKIB CyQy 1 MPaBOOXOPOHHHUX OpraHiB (yHKIIH sk pa3 i
BIZIOYBa€ThCSl 3aBISKM HAJEXKHIN peanmizanii HUMHU BIAMOBITHUX TpaB Ta OOOB’S3KIB.
OctanHl € crmocoOoM 3AIMCHEHHS CIY)KOOBOT MISUTBHOCTI IUX 0ci0. 30KpeMa HayKOBIIi
3ayBa)KyIOTbh, 1[0 aIMIHICTPATHUBHI MOBHOBa)KEHHS Cy0’€KTa MyOIiuHOI aJMiHICTparlii —
CYKYITHICTB TIpaB Ta 000B’SI3KIB, 110 1X TaKUi Cy0’€KT Ma€ MOXKIIUBICTh BUKOPUCTOBYBATH
(mpaBa) Ta MycHUTh JOTpuUMyBaTHCs (000B’sI3KH ), 31HCHIO0UN cBOi PyHKii [115, c. 182].
Takox y 3akoni Bix 23 rpyaHs 1993 poky Ne 3781-XII, mo anamizyemo, 3A11CHEHO
PO3MEXYBaHHS SIK OKpEMUX 00’€KTIB 3aXUCTY *HUTJA 1 MaitHa. Y 3akoHi Ykpainu «lIpo
3a0e3neyeHHs 0e3neku ociO, skl OepyTh y4acTh Y KpUMIHAJILHOMY CYJOYMHCTBI» Bij 23
rpyansa 1993 poxy Ne 3782-XII wi siBUIIa OXOIUIEHI OJTHUM HMOHSTTAM «MaiHO».

VY cynoBid mpakTHIl, MMOB’S3aHId 3 peani3alliel0 HOPM BKa3aHUX BUIIE 3aKOHIB,
TakoX CcpopMyBaJIoCsi OaueHHs 3MICTY BIANOBIHMX MPABOBUX HpumuciB. Tak, y m. 1
noctanoBu [lnenymy BepxoBHoro cyny Ykpaiau Big 26 yepBHs 1992 poky Ne 8 «IIpo
3aCTOCYBaHHS CyJlaMU 3aKOHOJIaBCTBA, 1110 Niepe10avace BiIMOBIIAIbHICTD 3a MOCATaHHS Ha
YKUTTSI, 310pPOB’S, TITHICTh Ta BIACHICTh CYIIB 1 MPAI[IBHUKIB MPABOOXOPOHHUX OPTaHiB
MOBa HIIIa TPO Te, MO OO0 €KTaMH 3aXHUCTy 3aco0aMy KpPUMIHAJIBHOTO TMpaBa Bijl
NPOTUIIPABHUX TOCSITaHb CYIAIB 1 MPalIBHUKIB MPABOOXOPOHHUX OpPraHiB, 4JICHIB
rpoMaZChkuX (OpMyBaHb 3 OXOPOHH TPOMAJICHKOTO MOPSAKY Ta BIHCHKOBOCITY>KOOBIIIB
MIPOTIOHYETHCS BBAXKATHU JKUTTS, 3I0POB S, TIAHICTh Ta BIACHICTH [147], mpuiimaHHi came
IIPO HUX MIIUIa MOBA.

VY nactynHiii noctanoBi [Tlnenymy BepxoBHoro cyny Ykpainu Big 18 uepss 1999
poky No 10 «IIpo 3acTocyBaHHsI 3aKOHOJABCTBA, IO Mepeadavae IepKaBHUM 3aXUCT
CyIUIiB, TIPAILIIBHUKIB CYJy 1 MPAaBOOXOPOHHHMX OpPraHiB Ta 0ci0, siKi OepyTh ydacTh y
CYAOYHHCTBI» TaKOX SIK 00 €KTH 3aXUCTY, SIK1 3a3HAIOTh MOrPO3, NOCATaHb, BUCTYNAIOTh
JKUTTS, 3[I0POB'S, YECTh, T'JIHICTh, KUTJIO, MAlHO BKa3zaHux oci0 [146]. Binmitumo, 110

NEBHA PI3HUI MK [IMMU aKTaMH CyZ0BO1 BJIa/IM MOJIATAE Y MOCHJIAHH] Y TOCTAHOBI Bi 26

90



yepBHS 1992 poky Ne 8 Ha BjIacHICTB Sk 00’ €KT 3aXUCTY, Y TOM 4ac, K y TOCTaHOBI Bij 18
yepBHs 1999 poky Ne 10 MoBa if1e po KUTIO Ta MaifHO, ajie 00MJIBa aKTH BKIIOYAIOTh SIK
OKpeMe SIBHIIE YECTh Ta TIAHICTH O0COOHM. AJie PO OCTaHHI MOBHU HE e aHl y 3aKoHi
VYkpainu Bia 23 rpyans 1993 poxy Ne 3781-XI11, ani y 3akoni Ykpainu Big 23 rpyaas 1993
poxy Ne 3782-XII. Tox 110 1e: mpuKiIaj po3MIMPEHOro TIYMAaYeHHs aKTIB 3aKOHO/1aBCTBA
YW KOHCTATaIlisg cyoM (aTy iCHyBaHHS OUTBII IMIMPOKOTO KOJa 00’ €KTIB 3aXUCTy Y N
cepi?

B y3arasibHeHHI TIpaKTUKH 3aCTOCYBAaHHsS 3aKOHOJABCTBA, IO Teperadadae
JIep>KaBHUM 3aXMUCT CYIIIB, MIPAIIBHUKIB CYy 1 MPAaBOOXOPOHHHUX OpTaHiB Ta OCIO, sKi
OepyTh y4acTh Y CYIOYMHCTBI, Bif 24 muctomana 1999 poky BKa3zyeThCs, IO MOHSITTS
3a0e3reueHHsT Oe3MeKH BKIIOYa€ B ceO¢ BHUKOHAHHS IIPABOOXOPOHHUMH OpTaHaMU
MIPABOBHX, OpraHi3allliHO-TEXHIYHUX Ta 1HIIMX 3aXO0/1B, CIPSIMOBAHUX HA 3aXUCT KHUTTH,
3JI0pOB'sl 1 MaiiHa 0cC10, B3ATUX M1J JEp>KaBHUN 3aXMCT, Bl NPOTUIPABHUX MOCSTAHb 3
METOI0 CTBOPEHHS HEOOXIJHMX YMOB JUIsl HaJICKHOTO 3iiMCHeHHs mpaBocyiis [138].
ToOTo fK 1 y MONEpeHIX aKTax CyJOBOI0 TIIYMAuy€HHS B y3arajlbHEHHI MPAKTUKU BHINA
CyJlOBa 1HCTaHIIIsI 00’ €KTaMU 3aXUCTY PO3TIISAAE KUTTSA, 3I0POB'Sl 1 MaltHO BIAMOBIIHUX
0ci0, aJie BKe He BKa3ye Ha TaKi sIBUINA K YECTh Ta T1IHICTh OCOOH.

Hapemwri y n. 11 nocranosu Ilnenymy BepxoBnoro cyny Ykpainu Bij 02 numnss
2004 poky Ne 13 «lIpo mpakTuKy 3acTOCYBaHHSI CyJaMu 3aKOHOJABCTBA, SIKUM
nependaveHi mpaBa MOTEPIUINX BiJ] 3JI0YHUHIBY BKA3YEThCS, 110 BTPYYaHHS Y ISITbHICTh
MpeICTaBHUKA TIOTEPITUIOTO, TIOTP03a, HACKUIIBCTBO, TTOCSITAHHS Ha HOTO 37I0POB'SI Ta KUTTS,
a TaKoXX YMHCHE 3HMINECHHA a00 TOIMIKOPKEHHS MOr0 MailHa TATHYTh KPUMIHAIBHY
BIIMOBIAANBHICTS [ 164]. OTxKe, IK MOKHA 3pOOUTH BUCHOBOK 3 aHAJII3Y IIbOTO IOKYMEHTA,
00’€KTaMU 3aXHMCTy BUCTYIIA€ BXKE TPATUINIIHE KOJIO SIBUII, & CaMe: YKHUTTS, 3/I0POB's Ta
MaiiHo. Xo04a, sIK BBOKA€EMO, BPaXOBYIOUM CAMOCTIMHHI 00’€KT CKJIaly KPUMIHAIBHOTO
TIpaBoIOpyIIeHHS CT. 397 « BTpyuaHHs B TisSIBHICTh 3aXUCHUKA UM TIPEICTABHUKA OCOOM»
KK Vxkpaiau, TO IIKOM OOTPYHTOBAHO MOYKHA PO3IIISIATH «BTPYYAHHS Y MisUTbHICTH
MPEICTaBHUKA MTOTEPIIIOTO» SIK OKpeMU 00’ €KT 3aXUCTY.

Takoxx mnpu aHami3i JOCHIIKYBAHOTO IUTAaHHS BUKOPUCTAEMO Ppe3yJIbTaTU

y3araJlbHCHH:A Cy,Z[OBO'l. IMPAKTUKKU 34CTyYBaHHS OKPCMUX ACIIEKTIB I[OCJ'IiI[)KYBaHOFO
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iHeTuTyTy [209; 210; 2115 212; 2135 2145 215; 216; 217; 218; 219; 220; 221; 222; 223;
224; 225; 226; 227; 228; 229; 230; 231; 232].

VY3aranbHIOIOYH aKTH CyI0BOTO TIyMadyeHHs, MOKHA KOHCTAaTyBaTH, 1110 y CyIOBii
MIPaKTHUIIl BIJICYTHS Y3TrOIKEHa MO3HUIIIsl CTOCOBHO Oa4eHHS 3MICTy 00’ €KTIB 3aXHCTY 11010
0cO0M y KPUMIHAIBHOMY TPOBA/KEHHI. 3MICT IIi€l TO3UINT MepeBaXKHO Oa3yeThCs Ta
BIJIMIOBIIA€ TIOJIOKEHHSM YWHHOTO 3aKOHOJABCTBA, MPHUCBIYCHUM IUTAHHSIM 3aXOiB
Oe3MeKyr 10/I0 0COOM y KPUMIHAIBHOMY MPOBAHKEHHI. X04Ya 116 HE BUKIIIOYAE MEBHUX
cipo0 pO3MIMPEHHS TepeniKy OO0’€KTIB 3axHCTy 0co0M y cdepl KpUMIHAIBHOTO
CYJIOUYMHCTBA IIJISTXOM BIJTHECEHHS JI0 1X YMCiIa TAKUX SIBUII K YECTh Ta T1IHICTh 0CO0H, a
TaK0 HOPMAJIBHOTO 31MCHEHHS TIPOIECYaTIbHOI AISUTbHOCTI YYaCHUKOM KPHUMIHAJIBLHOTO
MPOBA/KEHHSI (peastizallii nmpaB Ta BUKOHaHHS 00OB’sI3KiB). B 11ijioMy, Ha Haml MOTJIs,
TaKHW# I1X1]1 3aCIYyTOBY€ Ha MATPUMKY. BBaxkaeMo, 110 Takui miaxia 3a0e3mnedye OiIbI
IIMPOKE OXOIUICHHS BAXKIUBUX IS OCOOM Ta KPUMIHAIBHOTO TMPOBA/KEHHS Onar Ta
LIHHOCTEW, a TOMY CIIpUsI€ Kpallllii OXOPOHI ITpaB, CBOOO/] Ta 3aKOHHUX 1HTEPECIB 0COOH, a
TaKOX J1€BOCTI KPUMIHAJIBHOTO MPOBAKEHHS Ta CTBOPEHHS YMOB JIJIi HAJIEHKHOTO
BIJIIPABJICHHS MTPABOCY IS

CamMe ToMy BBa)KaeMO 3a JOLLIbHE PO3MITHYTH HE TUTHKM HOPMATUBHHM Ta aCMEKT
CYJIOBOTO TTyMa4eHHs MUTaHHS 00’ €KTIB 3aXUCTY IT1]1 4ac 3a0e3MneueHHs Oe31eKku ocio, ki
OepyTh y4acTh Y KPUMIHAJILHOMY CYIOUYMHCTBI, @ ¥ OayeHHS MOXJIMBHUX BaplaHTIB
PO3B’sI3aHHS IILOTO MUTAHHS, 1110 MPOTIOHYIOTHCS Y IOPUANYHINA HAYIIL.

[loxo mo3uuii HaykoBUIB, TO, nmpuMipoM, O. Illuno ta B. MapuHiB BBaKaroTh
00’€KTaMM 3aXUCTy BiJl THCKY, TIOTPO3 Ta MOCATaHb, K1 MEPEIIKOKAIOTh BUKOHAHHIO
y4aCHUKAaMH KPUMIHAJIBHOTO MTPOBAKEHHS CBOiX O0OB’S3KIB, X KUTTS, 3I0POB’ S, )KUTIIO
gy MaiHo [242, c. 158, 160,163]. ToOTO aBTOpH NMPE3EHTYIOTH MO3UIII0, 3aCHOBaHY Ha
HOpMax YMHHOTO 3aKOHOJABCTBA y Il cepl, 30kpemMa MoBa e npo 3akoH YKpainu
«IIpo 3a0e3neueHns 6e3nexu ocio, siki OepyTh y4acTh Y KpUMIHAJIBHOMY CYAOYMHCTBI.

Cxoxa moszuuisi BuciosieHa O.0O. I'punbkiB, A.O. Jlsm y moHorpadiuHOMy
JOCHIKEeH] «3axoau 3a0e3neueHHs] 0e3NeKu Yy KpUMIHAIbHOMY CYIAOYHHCTBI», aBTOPU
00’€KTaMH 3aXUCTy BBaXAlOTh JKUTTS, 30POB’S, KUTJIO Ta iHIIE MailHO BIIMOBIIHOT

kareropii oci6 [32, c. 114]. LB. Ilerpimakom, SKuil JOCTUIKYIOUM MHUTaHHS
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aJIMIHICTPaTUBHO-TIPABOBOI0 MEXaHI3MY JEP)KaBHOTO 3aXHUCTy CY/JIIB Ta MpalliBHUKIB
MIPABOOXOPOHHUX OPIaHiB, 10 YUCIIAa 00’ €KTIB 3aXUCTY BIIHOCUTH KUTTSL, 3J0POB’ S, )KUTIIO
1 MaifHO 3a3HaYeHuX 0cCi0 1 iXHiX Omm3bkux poaudis [132, c. 95]. Tak camo O.J1. KoroBa
y cBOiil poOOTI «IIOHATTS Ta MOPSIIOK 3aCTOCYBaHHS 3ac001B 3a0€3MeUeHHs OC3MEeKH B
KPUMIHAJILHOMY MPOBAXKEHHID» IO YKCIa 00 €KTIB 3aXUCTY BIAHOCHUTD JKUTTS, 3J0POB’S,
KHUTIIO 1 MaHO MPAIiBHUKIB Cy/y 1 TPAaBOOXOPOHHUX OPraHiB J0 00’ €KTiB 3axXHCTy 88, c.
8]

TakuM 9WHOM, MOYKHA 3BEPHYTH yBary, IO YacTHHA HAYKOBIIIB JOTPUMYETHCS
3aKpIMJICHOTO Y 3aKOHO/IaBCTB1 OAUEHHSI CUCTEMHU THUX 00’ €KTIB, SIK1 MIJIJISATAIOTh 3aXUCTY
1010 0COOM Y cpepi KpUMIHATILHOTO CYIOYMHCTBA. | TpH IbOMY MPEICTaBHUK I11€1 TOUKU
30py HEe BOAuYaroTh MIJICTaB AJI1 PO3IIUPEHHS MEPETIKY TAKUX 00’ €KTIB, AKI MAJIATal0Th
3aXMCTy Y pa3l BUHUKHEHHS 3arpo3d y4YaCHUKaM KpHUMIHAJILHOTO TpoBajpkeHHs. lle
MO>KHA TIOSCHUTH SIK MEBHOIO YCTAJICHICTIO TaKOTO MIAXOAY Y FOPHIWYHIN Haylll, TaK 1
3aKpIIUICHHSIM Y HOPMaTUBHOMY BUIIsIAL Y 3akoHl Ykpainu «IIpo 3abe3neuenns 6e3nexu
oci0, sKi OepyTh yd4acThb y KpPHUMIHJIBHOMY CYAOYMHCTBI», SKWW, Haragaemo, OyB
yxBajieHu# me y 1993 poui, 1m0 He MOIJIO HE BIUIMHYTH Ha (hOpMyBaHHs OaueHHs
HAYKOBIIIB 3 JIOCIIIKyBAaHOTO MTUTAHHSI.

OpnHak y mpaisiXx BUYEHUX-IOPHUCTIB Ta MPAKTHKIB TAKOXK 3YCTPIYAIOTHCS CHpPOOH
SKII0 HE 0€3MOCePETHHO BUCIOBUTH MPOTO3UIIIIO 00 PO3IMIUPEHHS MEPENiKy 00’ €KTIB,
AKl MAJSTal0Th 3aXUCTy IMOJ0 ocobu y cdepl KPUMIHAIBHOTO CYJOYMHCTBA, TO
MPUHANMHI 3aM04YaTKyBaTH BIMOBIIHY AUCKYCIIO 3 [IbOTO MTPUBOLY.

Tak, B.M. TepTuiiauk, HaJlal09l BU3HAYCHHS ITOHATTIO «3a0e3MeueHHs Oe3neKu
YYaCHUKIB KPUMIHAJILHOTO TMPOIECY», XapaKTepu3ye HOTO SIK 3AIMCHEHHS, 3 METOIO
CTBOPEHHSI HEOOXITHMX YMOB [UUIsl HAJEXHOTO 3AIMCHEHHS NpPaBOCYAJs, MPABOBUX,
OpraHi3aIiifHO-TEXHIYHUX Ta IHIIUX 3aXO0JIB 3aXWCTy BiJl MPOTHUIPABHUX TOCATaHb
YYaCHHUKIB KPUMIHAJIBHOTO TpoOIeCy, a OO0 €KTOM 3aXHUCTy IMX OCI0 BBaXKa€ MXKUTTS,
3JI0POB'sl, )KUTIIO, MalfHO, YeCTh Ta TiAHICTh [199- ¢. 332]. 3 aHami3zy HaBeAEHOI MO3HUIIIL
3ayBaKMMO, IO J0 YKCTa «TPAAUIIIMHUX» 00 €KTIB 3aXUCTy (KHUTTA, 370POB's, )KHUTJIO,
Maiino) B.M. TepTuiiHuk Aojae Taki sIBUIIA K «YECTh» Ta «T1IHICTb». BBaxkaemo, 110

TaKC JTOIMOBHCHHS Ma€ IMPaBO Ha iCHYBaHHH, aJIoKe I_[i ACIICKTH 6YTT$I JIOJWHH MArOTbh AJIs1
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KOXHOTro HeaOuske 3HaueHHs. 3okpema 11l sBuia y ct. 3 Koncruryiii Ykpainu BU3HaH1
Mopsii 3 JIFOAWMHOK HaWBUINOK coliaibHO0 MiHHICTIO. Tak, Koncturymiauit Cyn
VYkpainu y CBOEMY DIllIEHHI 3a3HAYMB, IO JIIOACHKY T1THICTH HEOOXITHO TPAKTYBATH SIK
npaBo, rapantoBane crarreto 28 Koncrutyuii Ykpainy, 1 sk KOHCTUTYIIMHY [IHHICTb, sIKa
HAIIOBHIOE CEHCOM JIIOJIChKE OYyTTS, € (yHIaMEHTOM I yCiX 1HIIUX KOHCTUTYIIIHHHUX
npaB, MIpUJIOM BH3HAYEHHS iX CYTHOCTI Ta KPHUTEPIEM JOMyCTUMOCTI MO>KJIMBHUX
oOMexeHb Takux mpaB [174]. Lle Bkazye Ha MOXJIMBICTb BUAAJEHHS IUX SIBUI SIK
CaMOCTIMHHX 00’ €KTIB 3aXUCTy 0c00U y cepi KpUMIHATBHOTO CYJOYHMHCTBA.

I momibna gyMka mo/10 OMOBHEHHS 00 €KTIB 3aXUCTY TaKUMHU TOHSTTAMHU SIK
«YECTh» Ta «T1IHICTb» OTPUMYE CBOIO MIATPUMKY Y HAYKOBIHl jiTepaTypl. 30Kpema
M.B. Tumuanb, aHami3ylO4d 3aKOHOJABYl BHU3HAUECHHS MOHATTS 3a0e3MedeHHs Oe3neKu
0ci0, 5Kl OepyTh y4acTh Y KPUMIHAIILHOMY CYJIOYMHCTBI, TPOMIOHYE 00’ €KTaMH 3aXUCTY
BiJl IPOTUIPABHUX TOCSATaHb BBAKATH YKHUTTS, 370POB’S, )KHUTIO, MAHO, Y€CTh, TiTHICTh
oci0, skl OepyTh y4acTh y KpUMIHAJIbHOMY CYJIOUYMHCTBI Ta WIEHIB ix ciM’i [202, c. 44].
BBaxkaeMo, 1110 Taka MpoIo3Huilis 3aCIyTOBYE Ha yBary Ta ONpaIOBaHHS K 3aKOHO/1aBYa
1HII[IaTUBa WIOJI0 BHECEHHS 3MiH Ta JOMOBHEHb 10 cT. 1 3akony VYxkpainu «llpo
3a0e3neyeHHs: 0e3neku oci0, ki OepyTh y4acTb y KPUMIHAJIBHOMY CYJOYMHCTBI» Ta
BIJIMOBIAHOI cTarTi 3akoHy Ykpainu «lIpo nepkaBHMII 3axXUCT TpALIBHUKIB Cydy 1
IIPABOOXOPOHHUX OpraHiBy». [0 TOro >k OKpiM KOHCTUTYLIWHOT 0a31 AJIs TAKO1 MPOIO3HUIIIi
BapTO 3BEpHYTH yBary i Ha nosioxkeHHs cT. 11 KIIK Ykpainu, sxa BU3Hauae, 10 1M1 4ac
KPUMIHAJIBHOTO MPOBAHKEHHS TOBUHHA OyTH 3a0€e3edueHa nosara Jio JitoJChbKO1 T1IHOCTI,
npaB 1 cBOOOI KOKHOI 0cOOM, a KOXKEH Ma€ MpaBO 3aXUIIATH yciMa 3aco0aMu, 10 HE
3a00pOHEH1 3aKOHOM, CBOIO JIFOJICHKY T1JHICTh, IPpaBa, CBOOO U Ta IHTEPECH, TOPYIIICHI ITi]T
yac 3AiiCHEHHs KpuUMiHaJbHOTO npoBapkeHHs [102]. I Takumu 3aco0amu, 10 HE
3a00pOHEHI 3aKOHOM, ITIJIKOM MOXKHA BBa)KaTH 3aXO0JIM 3a0e3IeUeHHs Oe3NeKu ocio, sKi
OepyTh y4acTh Yy KPUMIHAJILHOMY CYJIOYMHCTBI. 3BICHO 32 YMOBH 3/IaTHOCTI ITUX 3aC0O01B
3a0€3MeUUTH BIAMOBIAHUIN 3aXUCT IUX CHCIU(IYHUX 00 €KTIB, SKUMU € YECTh, T1IHICTh
0c10, sIKi 6epyTh y4acThb y KpUMIHAIIBHOMY CYZOYMHCTBI Ta WIEHIB iX CIM 1.

[TinTpumye Taky no3uttito 1 I[1.C. Muxaiinos. 3okpema BUeHUH, y3araTbHUBIITH 3MICT

BIJIMOBITHMX HOPMATHBHO-TIPABOBUX aKTIB, & TAKOX MO3UIllT 1HITUX HAYKOBIIIB, pOOUTH
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BHCHOBOK, III0 peami3ailis HEOOXITHMX 3aXoJiB Oe3MeKku 3HIHCHIOEThCS 3a HAasSBHOCTI
3arpo3u KHUTTIO, 3JI0POB’ 10, BIACHOCTI (MaiiHa), 4eCTi, T1THOCTI Ta pemyTallii oci0 y 3B’ 3Ky
3 1X y4acTiO y Cy/IOBOMY PO3IJISAI KPUMIHATIBHUX MpoBapkeHsb [116, c. 410, 411]. Tobto
BKa3aHUM aBTOP JO TPAIUINIHHOTO MEPENiKy 00’€KTIB 3aXUCTY OCOOU Y KPUMIHAJILHOMY
CYJIOYMHCTBI, BA3HAYEHOT'0 YAHHUM KPUMIHATBHUM TPOIECYaThHIUM 3aKOHOJaBCTBOM, HE
TIJIPKK JIOJIA€ TaKl SBWINA SK YECTh Ta T1MHICTh, @ ¥ 1 TaKy BJIACTUBICTh OcoOM SK i
peryTarlisi, ska mijaisarae 3axucty. Takox B mosuiii I1.C. MuxaiiioBa Ha HaIl OIS,
IIIJIKOM JTOPEYHO MICTUTHCS TOCHJIAHHS Ha Te, M0 MOHITTS «MAHO» Ta <OKHUTIO» BiH
OXOIUTIOE TIOHSITTSAM «BJIACHICTBY.

3 MpOIEMOHCTPOBAHUX BUIIIE MO3UIIIM HAYKOBIIIB, BIIHECEHHS pemyTallii ocodu 110
yuciaa 00’€KTIB 3aXUCTy y cPepi KpUMIHAIBHOTO CYJIOYMHCTBA TIOPSI/T 3 YMOBHO KaXKy4du
«TpauliMfHUMKU» 00’ €KTaMU, HANpPUKIAJ, MOXKHA 3YCTpITH B poboTi M. IBaHiis, skuit
JOCIIIKYIOUM MUTaHHS 0COOMCTOI O€3MEeKH B OpraHax NpoKypaTypH, Ha TUIbKH BU3HAYA€E
il SIK CTaH 3aXMILEHOCTI MPAI[IBHUKIB IPOKYPATypH Ta iX OJU3bKHX, 32 SKOI rapaHTyeThCs
HE3aJICKHICTh TPO(deciHHO-CITY>KO0BOI  JISUTBHOCTI Ta HOpMaibHE (PYHKI[IOHYBaHHS
KUTTEISTIBHOCTI MPALIBHUKIB MPOKYPATypH, a TAKOXK BKa3zye Ha Ti 00’€KTH, OXOpPOHA Ta
3aXHCT SKUX 1 CTBOPIOE TAaKWK CTaH 3aXMILIEHOCTI, a caMe: 0COOMCTE JKUTTS, 310POB’S,
MaiiHoO, aijoBa penytauis [59, c. 94]. 1 3ayBaxkumo, 110 yCTaJ€HUN CNUCOK OO €KTIB
3aXUCTy 0c00H y chepi KpUMIHATBHOTO CYJIOUMHCTBA 1€ aBTOP TAKOXK JOTIOBHIOE TAKUM
SIBUITIEM SIK OCOOMCTE KUTTS MPAIiBHUKIB IPOKYPaTypH.

3okpema crocoBHO mno3uilii BkazaHux BueHux (II.C. MuxaiinoBa, M. IBanus) 3
NPUBOAY BIAHECEHHS 10 O0’€KTIB 3aXMCTy OCOOM Yy KPUMIHAJIBHOMY CYJIOUYMHCTBI ii
pemyTariii Ta 0COOMCTOTO XKUTTSI 3ayBaKUMO HacTymHe. Hacammepen 3BepHeMo yBary, 1o
y ct1. 34 Konctutymii Ykpainu, ska nepeadadyac mpaBo KOKHOTO Ha CBOOOAY JAYMKH 1
CJIOBA, HAa BUTbHE BUPAKEHHS CBOIX MOTJISIIB 1 MEPEKOHAHb, OJTHOYACHO 3a3HAYAETHCS, 1110
3MIMCHEHHS IIUX MpaB MOXe OyTH 0OMEKEHE 3aKOHOM JIJIs 3aXUCTY permyTallii adbo mpas
iHmmx moned [80]. ToOto pemyrallis JIOAMHU MOXE PO3IIISIIATUCS SIK CAMOCTIMHUUN
00’€KT 3aXUCTY B3araji y mpasi Ta y cpepi KpuMiHAIBHOTO CYJJOYNHCTBA 30KpeMa.

Takox, 1110 CTOCY€EThCS 0OCOOMCTOrO KUTTS OCOOM SIK )KUTTEBO BAXKIMBOI YACTHHH ii

OyTTs1, TO, 1032 YCIITKMM CYMHIBOM, BOHO IMIJIJISTa€ 3aXuUCTy. Ha 11e 30kpema Bkazye e
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onHa HopMa OcHoBHOro 3akoHy Hamioi kpaiHu. Tak, cr. 32 Konctutymii Ykpainu
3aKPIIUIIOE TIOJIOKEHHS, BIAMOBIIHO /IO SIKOTO HIXTO MOXKE 3a3HaBaTH BTPY4YaHHsS B MOro
0coOHCTE 1 CIMEMHE JKUTTS, KpIM BUIAJIKIB, nepeadayeHnx Koncruryuiero Ykpainu [80].
[IpaBo Ha mpuBaTHE Ta CIMEHHE KUTTS, K BKazaHo Yy pimeHHi Koncrutyuiitnoro Cyny
VYxpainu Big 20 ciuns 2012 poky Ne 2-pni/2012, € 3acaqHu4010 HIHHICTIO, HEOOX1THOIO /IS
MIOBHOTO PO3KBITY JIIOAMHU B IEMOKPATUYHOMY CYCIUIBCTBI, Ta PO3IIISAAETHCS SK MPaBO
G13U4HOI 0COOM Ha aBTOHOMHE OYTTS HE3aJIeKHO BIJ JEp)KaBH, OpraHiB MiCIIEBOTO
CaMOBpSTyBaHHS, OPUINIHKX 1 (i3uaHux oci6 [177]. BiagnoBimHo BBaXkaemo, IO € BCi
MiJICTaBM 1 OCOOMCTE >KUTTS BBaXKATH CAMOCTIMHUM OO0 €KTOM 3axucry y cdepi
KPUMIHAIBHOTO CYJJOYMHCTBA. 3HOBY TaKU BIAMITHUMO, 110 TPUBATHE (OCOOUCTE 1 CIMEMHE)
AUTTS B1AMoBIAHO A0 cT. 15 KIIK Ykpainu € rapanHToBaHUM IPaBOM 0COOU Ta B1JIIOBIIHO
00’€KTOM 3aXMCTy IIiJT YaC KpUMIHAIBHOTO MpoBa/KeHHs. [IprHaiiMHI BBa)kKaeMo, IO
3aBJIaHHS 3 OXOPOHHU IPaB, CBOOOJ| Ta 3aKOHHHMX IHTEPECIB YYACHUKIB KPUMIHAIBHOIO
MpoBaKEeHHsI, BU3HayeHe y cT. 2 KIIK, moBHOIO MipOI0 CTOCYETHCS LIBOTO MpaBa OCOOHU.

[HIIMM TpUKIazoM MO3ULIT MIOAO PO3UIMPEHHS Kojla 00’€KTIB 3aXUCTy MiJ Yac
3aCTOCYBAaHHA 3axoJIB 0Oe3neku 10 oci0, sKi OepyTb ydacTb y KpPUMIHAJIbHOMY
CYJIOUYMHCTBI, BapTo Ha3BaTH nymMky b.M. Kaumap. ®opmynroroun nediHimiro mOHSATTS
«3abe3neueHHs Oe3neku ocid, siki OepyTh y4acTh y KPUMIHAILHOMY CYJIOYUHCTBI», aBTOP
0 00’ekTiB 3a0e3neyeHHs Oe3neku oci0, ki OepyTh ydacTb Yy KpPHUMIHAJIBHOMY
CYJIOYMHCTBI, ITPOTIOHYE BITHOCUTH JKUTTS, 3JI0POB’sI, MaifHO, 3aKOHHI 1HTEPECH ITUX OCIO0
BIJl MPOTUIIPABHUX TocAraHb [65, c. 248]. IlopiBHSIHO 3 HAaBEJEHUMH BHILE MO3ULISIMU
b.M. Kaumap BimHOCHTH J0 OO’€KTIB 3aXHCTy OKPIM TpPaJUIIHHUX Ta HOPMATUBHO
BU3HAUCHUX SIBUI (KUTTS, 37I0POB’s, MAlfHO) TaKe SBUINE SK 3aKOHHI 1HTEpecHu. Takum
YUHOM, TaKOX B W1 MO3MIII HasBHA COpPOOA PO3LIMPUTH KOJIO SIBUIL, SIKI ILJIKOM
OOIPYHTOBAHO MOXYTh OyTH 00’€KTOM MPOTHIPABHOIO TOCSATAaHHS, & OT)KE€ BUCTYIATH
00’€KTOM 3aXHUCTY.

3 NpuBOAY BKa3aHOTO SIBUIA, TO CBOTO 4acy y pimeHHi Koncrutyuiiinoro Cyny
VYkpainu 01 rpyaas 2004 poxy Ne 18-pn/2004 «oxopoHIOBaHMI 3aKOHOM I1HTEPEC» SIK
MOHSTTSI, 10 BXKUBAETHCS B 3aKOHAX YKPAiHU Y JIOTTYHO-CMHUCIOBOMY 3B'A3KY 3 MOHATTAM

«TpaBay», OyJI0 BU3HAYEHO SIK MPArHEHHS O KOPUCTYBAaHHS KOHKPETHUM MaTepiabHUM
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Ta/ado0 HemarepiaJbHUM OJlaroM, SIK 3yMOBJICHUH 3arajlbHUM 3MICTOM O00'€KTHBHOTO 1
IpsIMO HE OMOCEPENKOBAHUM y Cy0'€KTUBHOMY TpaBl MPOCTUM JIETITUMHHMA J03BLI, 110 €
CaMOCTIMHUM 00'€KTOM CYIOBOTO 3aXHCTY Ta 1HIIKUX 3aCO01B MPABOBOI OXOPOHU 3 METOIO
3a/I0BOJICHHS 1HAMBIyaIbHUX 1 KOJIGKTUBHUX MOTPeO, 5Kl He cynepedarh KoHcTuTyil i
3aKOHaM YKpaiHW, CYCIUILHUM IHTepecaM, CIpaBeUIUBOCTI, J0OPOCOBICHOCTI,
PO3YMHOCTI Ta IHIITUM 3arajbHOMPaBoBUM 3acanam [178]. ToOTo 3akoHHMIT iHTEpEC TIe HEe
TITBKM CaMOCTIMHE 1 TICHO TOB’sI3aHE 3 MOHATTAM IIpaBa 0coOM SIBUIIE, OB S3aHE IS
ocobm 3 MarepialbHUM Ta/ab0 HeMaTepiadbHUM OJlaroM. A 110 JUIsl HAC € HaHOLIbII
BaKJIMBUM, TO 11€ ToM (akT, 1o Koncrurymitnuii Cyn Ykpainu BU3Ha€e HOro caMOCTIHHIM
00'€KTOM CYJOBOTO 3aXHCTy Ta IHIIMX 3acO0IB MPaBOBOI OXOpOHH. BimmiTumo, mo B
Mekax 3aBJlaHb KPUMIHAJILHOTO MPOBaKeHHS, BKkazaHux y cT. 2 KIIK Ykpainu, moBa itne
came IMpo OXOPOHY 3aKOHHUX IHTEPECIB YUYACHUKIB KPUMIHAILHOTO MPOBaKEHHS. Tomy
LIJIKOM OOIPYHTOBAHHUM € TIPUITYIICHHS TUX aBTOPIB, K1 BKa3yIOUM Ha IIpaBa Ta cBOOOU
YYaCHUKIB KPUMIHAJIBHOTO MPOBA/HKEHHSI, IK 00’ €KT OXOPOHHU Ta 3aXHCTy JIONOBHIOIOTH
HOT0 1 MOCWJIAHHSIM Ha TOHSTTS «3aKOHHUM 1IHTEPEC.

VY yacTuHi BITHECEHHS 3aKOHHUX 1HTEPECIB 10 00 €KTIB 3aXUCTY 3 OOKY JepKaBU
MO>KHA HaBECTH MPUKIIAJN TAKUX MEXaHI3MIB 3aXHUCTY K He0OX1gHa 000poHa Ta KpanHs
HEOOX1/IHICTh. 30KpeMa HEOOXIJHOI OOOPOHOI BHU3HAKOTHCA Jii, BUMHEHI 3 METOHO
3aXUCMy OXOPOHIOBAHUX 3AKOHOM Npae ma iumepecié ocoou (BUIIJICHO aBT.), fKa
3aXUMIAETHCSA, a00 1HIIOT OCOOM BIJl CYCHUIBHO HEOE3MEYHOTO IOCSTAHHS IIISTXOM
3aro/JIISIHHSI TOMY, XTO MOCATaE, MKOIU, HEOOX1THOT 1 IOCTATHLOI B JIaH1i OOCTaHOBII JJIs
HETafHOTO BIJBEPHEHHS YW TPUIIMHEHHS TIOCATAaHHS, CBOEIO YEprow, KpanHs
HEOOXITHICTh TOJISITa€ B JiSAX IO YCYHEHHIO HEOE3IEKH, 10 Oe3MOCEPEIHbO 3arpoiKye
0CO01 YU OXOPOHIOBAHUM 3AKOHOM Npasam Yiei No0uHU abo IHWUX 0cib, a markodic
CYCRIIbHUM THmMepecam Yu inmepecam Oepoicasu (BUIIICHO aBT.), SKIIO IF0 HEOS3MEKy B
JaH1ii 00CTaHOBIII HE MOKHA OYJIO YCYHYTH IHIITUMU 3aC00aMH 1 SIKIIO TP ILOMY HE O0YJI0
JIOTYIIIEHO TIEPEBUIIIEHHS MEX KpalHbo1 HeoOxiHocTi [93]. ToOTo 3 aHami3y i€l HOpMU
MOKHA BKa3aTH Ha Te, IO OXOPOHIOBaHI 3aKOHOM IHTEPECH 0COOU, CYCIIIhCTBA YU

JACPIKABU € 00’ €KTOM 3aXUCTY 3aBJAKH BKA3aHUM MEXaHI3MaM X 3aXHUCTY.
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Takox X0T1M 0 3BEpHYTH yBary Ha TOil MOMEHT, IO /10 YKcia 00’ €KTIB 3aXUCTY SIK
y 3aKOHOJABCTBI, CYJIOBI/ MPAKTHUIIl Ta MIPABOBIMA JOKTPHUHI JOBOJI YacTO 3yCTPIUaIOTHCS
Taki TOHATTS K «BIACHICTh, «MalHO» Ta «kKHUTIO». Tak, y 3akoni Ykpaiam «IIpo
3a0e3nedeHHs Oe3meku ociO, sAKi OepyTh y4acTh Y KPUMIHAJIBHOMY CYJIOYMHCTBI»
3aKOHO/IAaBeIlh BUKOPUCTOBYE, aJIe TIPU IIbOMY PO3MEKOBYE TMTOHITTS <CKUTIIO» TA «MAWHOY
oci0, siK1 0epyTh ydacTh y KpuMiHaIbHOMY cy0ounHCTBI. CBO€ro ueproro y KIIK Ykpainu
MOXKEMO CIIOCTepIraTM BUKOPUCTAHHS TaKWX TMOHATh SK «BJIACHICTB» (cT. 16
HenoropkanHicTh mpaBa BIacHOCTI), «MaiiHO» (cT. 170 HakmaaeHHs apemTy Ha MaiHO),
TaK 1 MOHATTS <GKUTIIO» Ta «KHUTIOBE mpuminieHHs» (4. 12 cr. 170 Haknanenus apemry
Ha MaitHo, cT. 181 Homamnii apemt, cT. 233 TIpoHUKHEHHS 10 JKUTIA YU 1HIIIOTO
BOJIOAIHHS 0cO0M). Y TOM yac ik okpemi HaykoBli, npumipom, I1.C. MuxaiinoB, poOuTh
BHCHOBOK, III0 00’€KTOM 3aXHCTy € BJIACHICTh (MaiHO) 0Ci0 y 3B’3KYy 3 iX y4acTio y
CYJOBOMY pO3IJISAJIl KpUMIHAIBHUX poBauKeHb [116, ¢. 410, 411]. Ha nam normsia, 11.C.
MuxaiiJloB MOHATTS «MalHO» Ta (OKHUTIO», SKI MICTSATHCS Yy BIANOBIIHOMY 3aKOHI,
OXOIUTIOE TIOHATTSM «BJIACHICTHY». TOX MOCTa€ MUTAHHSA: YU 1€ OKPEeMl, YM B3a€EMHO
MOB’s13aH1 MK CO0010 00’ €KTH 3aXUCTY?

BBaxkaeMo, 1110 1711 pO3B'SA3aHHS I[LOTO MTUTAHHS BAPTO 3BEPHYTUCS 10 IIUBUILHOTO
npaBa. Tak, Hacamnepen LuBuibHuil konexkc Ykpainu (nam — LK Vkpainm) y cr. 1
BHU3HAYAE, IO IMBUTLHUM 3aKOHOaBCTBOM PETYIIIOIOTHCS 0COOUCTI HEMaitHOB1 Ta MaifHOBI
BIJIHOCHHH, a y CT. 177 mpOro KOACKCY BU3HAUYCHHUM MEpellik 00’ €KTiB MBIIBHUX TIPaB,
SKUMH € pedl, TPpollll, IHHI nanepu, HUQpoBi peyl, MaiiHOBI MpaBa, pOOOTH Ta MOCIYTH,
pe3yNbTaTH IHTENEKTYaIbHO1, TBOPUOT AISUTBHOCTI, 1H(OpMAIIis, a TAKOXK 1HIII MaTepiajibH1
Ta HeMarepiayibHi O6mara [236]. Sk Bka3yroTh (haxiBiil, BBAXKAETHCS, 110 00’ EKTH ITUBLITLHUX
npaB Ta 00 €KTU MUBLIBHUX MPABOBIAHOCUH — 1€ TOTOXHI MOHATTS [112, c. 69]. To6To
MO’KHA 3pOOUTH BHCHOBOK, IO 1€ JIOBOJI IIMPOKE KOJO O0’€KTIB, SKUM Yepe3 ydacTh
0CcO0H Y KpUMIHAJILHOMY MPOBAXKEHH1 MOKe OyTH 3aBaHa IIKOJIa 3 METOI0 BILUTMHYTH Ha
Ttaky ocoOy. CBoero ueproro ct. 179 LK Vkpainu nepenbauae, 1mo piudio € MnpeameT
MaTepiaIbHOTO CBITY, MO0 SIKOTO MOYKYTh BUHUKATH ITUBLIBHI MpaBa Ta 000B'S3KH, a CT.
190 11bOro KOAEKCY YTOUYHIOE, III0 MAaHHOM SIK OCOOJIMBUM 00'€KTOM BBa)KAIOTHCS OKpeMa

pid, CyKYITHICTh peuel, a TaK0>XK MaliHOBI TIpaBa Ta 000B'sI3kH [236].
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Opnak nmopsiz 3 NOHATTAM «piu» Ta «MaiHo» y LIK Ykpainu Ta iHIIMX HOpMaTUBHO-
MPABOBUX aKTaX BUKOPHUCTOBYETHCA TMOHATTS «BiacHiCTh». Illogo ocTaHHBOI, TO
BKa3y€eThCs, IO BIIACHICTh SK HAYKOBUW TEPMIH BXKHBAETHCS Y JBOX AacCIEKTax: B
C€KOHOMIYHOMY (II€ TMPHUCBOEHHS MaTepiaibHUX OJiar) 1 opuaddyHOMYy (1€ CYCILIBHI
BimHOCHHM BiacHocTi) [112, c. 127]. IIpu mmpoMy yTOUHSIETBCA, MO 00’ €KTaMU TIpaBa,
30KpeMa IPHUBATHOI BJIACHOCTI, MOKe OyTH Oy/b-sIKe MaiHO, IO 3aJ0BOJIBHSIE TIOTPeOU
Gb13uYHMX 200 FOPUIANYHUX 0C10, 32 BUHSITKOM THUX BHJIIB MaifHa, SIK1 BIJIMOBITHO JI0 3aKOHY
HE MOXYTh iM Hastexatu [235, c. 207]. OTxe, MOKHA CKa3aTH, IO Y IIbOMY CEHCl TIOHSTTS
«BIJIACHICTHY TMOB’SI3aHO 3 MOHATTSIM «Pid» Ta CTOCYETHCS MOHATTS «MalHO». Y KOHTEKCTI
HaBeJIeHOTo, 3BepHeMo yBary Ha mo3uilito A.C. CrimueHka, SKuil BiIMIYae, 110 aHAJI3
npaktukn €CIIJI ngae MOXIMBICTH CTBEpKYBaTH, IO TEPMIH «BIACHICTB» Yy CT. 1
[TpoTokoiry 1 BUKOPUCTOBYEThCS y 3HAYEHHI caMe €KOHOMIYHOTO OJiara, sike Moxe OyTu
IIPEIMETOM SIK MaTEPI1alIbHOT0, TaK 1 HEMATepIaJbHOrO CBITY. TakuM YMHOM, pOOUTH BIH
BHCHOBOK, TEPMIH «BJIACHICTb» y cT. 1 IIpoTokonmy 1 BUKOPUCTaHO SIK CUHOHIM CJIOBa
«MaiHO», IPUUOMY Y TOCUTh HIUPOKOMY Horo po3yminHi [192, c. 124].

om0 cmiBBiAHOMICHHS MOHATh «MAHO» Ta <OKUTIIO», TO HacaMIiepe]l BPaxyeMo
nosiokeHHs cT. 379 LK Ykpainu, sika Bkazye, 110 KUTIOM (PI3UIHOI 0COOU € KUTIOBUN
OyAMHOK, KBapTUPA, 1HILIE >KUJIE MPUMILIEHHS, TPU3HAUYEHI Ta MPUAATHI JAJI1 TOCTIHHOTO
a00 TUMYACOBOTO MPOXKUBaHHS B HUX [236], a cT. cT. 380-382 BU3HAYAIOTH iX K 00 €KTH
mpaBa BIacHOCTI. TOOTO B €KOHOMIYHOMY CEHC1 KHUTIIO XapaKTePU3YEThCS K BIACHICTD,
30kpema ocobu. ¥ 1ipomy kKoHTekcTi O.0. I'punbkis, A.O. Jlsi ciiyiHo 3ayBaxKyrOTh, 110
OCKUTBKH TIOHSITTS JKUTJIA Ta MaifHa TICHO B3a€MOTIOB’s13aH1 (BKUTJIO — 1€ TEX MaWHO, SIKe
HAJICKUTH 0CO01 3a TPaBOM), 1X CJIIJ] TOETHYBATH MPY 3a3HAYCHHI Y 3aKOHI, ¢ TOTPIOHO
BKa3aTh HE MaifHoO, a iHme MaitHo [32, c. 121]. 3okpema 3BepHEMO yBary, mo crT. 378
«3axoau TIKIyBaHHS TPO HETMOBHOMITHIX, HEMpale3IaTHUX 1 30epekeHHs MaiHa
oosunyBaueHoro» KIIK Ykpainu 1o ckinaay MaiiHa 0OBUHYBaY€HOT'O BITHOCHUTD JKUTJIIO YU
iHme MaitHo. OTxe, poOMMO BHCHOBOK, IIO JKHUTJIO € PI3HOBUIOM MaifHa 0coO0H, 1
BITHOCUTBCS JIO TAKOTO MOro pI3HOBUAY SK HEpyxoMi pedi (HepyxomMe MaifHo,
HepyxoMmicTh) [235, ¢. 114-115]. Bpaxkaemo, 110 MiJACTaBH JUIsl PO3MEKYBaHHS B aKTax

KPUMIHAJIBHOTO MPOLECYANIbHOTO 3aKOHOJABCTBA IIMX MOHATH SIK OO €KTIB 3aXHCTy
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BIJICYTHI, a TIOHSITTS «BJIACHICTH (MalHO)» OXOIUTIOE TOHATTS «KHUTJIO». BkasziBka Ha
MOHSTTS «GKUTIION» AOULIbHA P (HOPMYITIOBAHHS MPOILECYATbHUX HOPM, SIKI IPEAMETOM
perymoBaHHs MaioTh came TieBH1 3axonu (ct. 181 KIIK Vkpaiam) um mii (ct. 233 KIIK
VYkpainu), 00’€KTOM SIKUX BJIACHE 1 BUCTYIIAE KUTIIO SIK OKPEMHI 00’ €KT.

Tox, miaCyMOBYIOUH OTJISIT MTUTAHHS IIOJIO CHIBBITHECCHHS MOHSATH «BIACHICTB,
«MaWHOY Ta <CKUTIIO» K 00’ €KTIB 3aXUCTY ITiJ1 Yac 3aCTOCYBaHHS 3aX0/iB Oe3meku ocid y
KpPUMIHAJIBHOMY TPOBA/DKCHHI, BIJIMITUMO, III0 1I€ CHOPITHEHHI TMOHSITTS, SKi
CHIBBITHOCSITHCSI MIJK COOO0IO 3a 3aB’s3KOM poay Ta Bumy. lllono Bu3HaueHHS HAHOUIBITT
JOLIUTLHOTO TEPMIHY, TO BpaxoByeMo HactymHe. [lo-niepie, ct. 41 Koncrutyuii Ykpainu
MOTOJIOCHIIA, 110 KOKEH MAa€ MpaBO BOJOJITH, KOPUCTYBATHUCS 1 PO3MOPSIKATUCS CBOEIO
BJIACHICTIO, pE3YyJIbTaTaAMH CBO€I 1HTEJIEKTYalIbHOI, TBOPUOI AlsuibHOCTI [80]. I BBaxkaemo,
IO I HOPpMa BUKOPUCTOBYE IMOHSTTS «BJACHICTH» CaM€ B KOHTEKCTI pPO3yMIiHHS MOTO
3MICTY SIK €KOHOMIYHOI KaTeropii. Takoxx Takuil MiAXif, sIK Bxe OyJ0 BKa3aHO BHUIIE, MA€
MICLIE i Y TAKOMY MI)KHApOJHOMY JOTOBOP1 K €Bponeiicbka KOHBEHIIIS 3 MPaB JIFOIUHA
ta [Ipotoxosni Ne 1 10 Hei, 1€ MOHATTS «BIACHICTH» y MOTO CT.1 € CHHOHIMOM TOHSITTS
«maiiHo» [166]. Coeto ueproto ct. 386 LIK Ykpainu 3akpimuitoe HOpMy, 3T1HO A0 SKOT
JepkaBa 3abe3nedye pIBHMM 3aXHCT MpaB yciX CyO'€eKTiB IpaBa BiacHocTi [236], a
BIJIMOBIAHO 1 00’ €KTIB MPaBa BIACHOCTI, SKUMH MOKYTb OyTH peyi, MailHO Ta XKHUTJIO OCOOH.
VY KIIK Vkpainu y cT. 16 MoBa iijie came npo HEJOTOPKAHHICTh MpaBa BIACHOCTI OCOOH 1
K CKJIajoBa mpaB ocobu BianoBiaHo 110 cT. 2 KIIK Ykpainu BoHO miasisirae 0XOpoHi Ta
3axucty. Hapemri, KK Ykpainu, 3axuiiaroun BiAMOBiIHI ITpaBa 0COOM 30KpemMa MiCTHUTh
npurnc, mo «KpumiHameHUN KoJeke YKpaiHM Mae CBOIM 3aBJaHHSM TIPAaBOBE
3a0e3MeYeHHs] OXOPOHU TpaB 1 CBOOO I JIFOUHU 1 TPOMAJTHUHA, BJIACHOCTI», @ OKPEMUM
roro po3zauiom € Pozain VI «kKpumiHanbHi ipaBoniopyiieHHs IpoTH BiacHOCTI» [93]. Tox,
Ha Hall MOV, 3 METOH 3a0e3MEYeHHST MaKCHUMAaJbHOIO 3aXMCTy HEMaillHOBHX Ta
MaWHOBHX MPaB YYaCHUKIB KPUMIHAIBHOTO MPOBA/KEHHS, MO0 SIKUX Yepe3 iX ydacThb y
KpUMIHAIBHOMY MPOBAP)KEHHI BUHMKJIA peajibHa a00 MOTEHIliiHA 3arpo3a UM IpaBaM,
JIOIITFHO BUKOPUCTOBYBATH TOHSTTS «BJIACHICTBY. A BXKE OKpeMi 3aX0/u 3a0e3MeueHHs
Oe3reku oci0, skl 6epyTh Y4acTh y KPUMIHATLHOMY CYJOUUHCTBI, CJIIJT 3aCTOCOBYBATH 0

KOHKPETHUX 00’€KTIB, IKUMH MOXYThb OyTH SIK pedi, MailHO Tak 1 *HUTJIO BKa3aHUX OCiO.
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BBaxkaeMo, 1€ y OUTBIIIOMY CTYII€HI CHPUATHME MPABOBIA BU3HAYEHOCTI KOja 00’€KTIB
3axycTy. BiMmoBiHI 3MIHM B 11 4acTUHI BapTo BigoOpasutu y cT. 1 3akoHy Ykpainu
«IIpo 3abe3nedeHHs Oe3neku ocl0, sIKl OepyTh y4acTb Y KPUMIHAIBHOMY CYJOYMHCTBI»
[16].

Y KOHTEKCTI pO3IMIMPEHOTO TIyMAdyeHHS 00’ €KTIB 3aXHUCTY ITiJT Yac 3aCTOCYBAHHS
3aX0/1iB OE3MEKH Mi]1 Yac KPUMIHAILHOTO MPOBAKEHHS 3BepHEMO yBary Ha rno3uttito FO.I1.
CrenanoBoi. Buena, nocniikyroun npoOJeMaTUKy KpPUMIHAJIBHO-IIPABOBOIO 3aXHUCTY
BilicbKOBOCTYk00BIIiB Ta npaniBHukiB JIICY Big nmpoTunpaBHUX MOCSITaHb, BANHEHUX Y
3B’A3KY 3 iX CIy’kOO0BOIO JISUIbHICTIO, BKA3y€ Ha LIMPOKE KOJIO SBHUIL, K1 3aXUIIAIOTHCS
HOpMaMM KpUMIiHAJIBHOTO npaBa. Tak, BOHA 3a3Havae, 10 BIAMOBIAHI CHELiabHI HOPMU
BkitoueH1 10 KK Ykpainu Hacamnepes 1151 OXOPOHU BITHOCHH, 1110 BUHUKAIOTh Y 3B’ 3Ky
3 BUKOHaHHSM OpraHamH JIep>KaBHOI Biaau cBoixX (yHkuiil. [Ipu npomy, ik BOHa 3BepTae
yBary, Oe3mnocepeHiM JT0JaTKOBUM OOOB’S3KOBUM OO0’€KTOM, IO OXOPOHSIETHCS
BianoBiaHMMH HOpMaMu KK Ykpainu, € cycrniibHI BIIHOCUHH, IO BUHUKAIOTH 3 IPUBOIY
OXOPOHH >KUTTS, 3/I0POB’sl, ICUXIYHOI HEIOTOPKAHOCTI, BIACHOCTI BIICHKOBOCITY>KOOBIIIB
ta npauiBHuKIB JIICY, a nonatkoBUM QakyIbTaTUBHUM 00’ €KTOM TaAKUX MPABONOPYILIEHb
MOke OyTH YecTh Ta TigHICTh ocoboBoro ckiamxy AIIC [194, c. 193]. 3okpema BucHa
HABOJUTh TaKl MPUKJIAJU, SIKI CBIIUATh, 1O 3aJIKHO BiJ 3MICTY JOJATKOBOTO 00’€KTa
MO>KHA BUOKPEMHUTH KPUMIHAJIbHI MPABONOPYLIEHHS: MPOTH KUTTS (4. 1 cT. 345, 348, 4. 3
cT. 365, 4. 5 c1. 404, 4. 3 c1. 406, 4. 3 cT. 426-1, 4. 1 cT. 435-1, u. 2 cT1. 438 KK Ykpainn);
npoTH 3710poB’s (cT. 345, 348, 349, 365, 404, 405, 406, 426-1,4. 2,3 c1. 431, 9. 1 cT. 435-
1, ct. 438 KK Ykpainun); npoTy ICUXi9HOT HEAOTOPKaHOCTI ocoom (cT. 342, 343, 345, 348,
349, 365, 368, 404, 405, 406, 426-1, 4. 2, 3 ct. 431, 4. 1 cT. 435-1, ct1. 438 KK VYkpainn);
npotu BiacHocTi (4. 1 cT. 345, ct1. 347, c1. 432, 4. 1 cT. 435-1 KK Ykpainu); npoTu 4ecTi
Ta rigHoCcTi 0coom (y 4. 2 ¢T. 365, 4. 2 ct1. 406, 4. 1 cT. 435-1 KK Ykpainu uects i riAHICTh
€ 10JaTKOBUM O0OB’SI3KOBUM 00’ €KTOM, y IHIIHX CKJIaZaX KpUMIHAJIBHUX MPABONIOPYILIEHb
1i€i kateropii — gomatkoBuM (axkynpratuBHuM) [194, c. 194]. To6GTo0, 3acTOCOBYIOUM
HaBeznene O.J1. CrenanoBoro, miATpUMYIOUYH ii TyMKY, MOXKHa BKa3aTu, 10 00’€KTOM
3aXMCTy Ta METOIO 3aCTOCYBaHHs 3aX0/11B OE3MEKH 11 Yac KPUMIHAIILHOTO MTPOBAPKEHHS

MO>Ke OyTH 3aXHCT: IpaB, 000B’3KIB Cy0’€KTIB KPUMIHAJIBHOTO MPOBAKEHHS K HOTO
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YYaCHHMKIB Ta iX HaJIeKHa peaizalii a0 BUKOHAHHS, iX MKHUTTS, 370pPOB’S, 4eCTh Ta
T'IHICTh, ICUX19HA HEJIOTOPKAHICTh Ta BIACHICTB. I, BBaXKaeMo, 1110 1151 TO3HIIISI 3aCTTyTOBYE
Ha MiITPUMKY.

3 mpuBOAY SBWIIN, SKI BapTO BHU3HABaTH ab0 JOIUIBHO BIJTHOCHUTH JI0 OO €KTIB
3aXHCTYy MiJ 4ac 3aCTOCYBaHHS 3aX0/11B O€3MEKH, T0BOJII KOHCTPYKTHUBHY TyMKY BUCIIOBUB
B.B. TI'eBko. Bin 3ayBaxye, mo mnpakTtuka (OPMYeETbCS TaKUM YHHOM, IO MPEIMET
3aXUCTY, NEPeayCiM, PO3YMIIOTh TUIBKH SIK SKUTTS, 3/I0POB’S JIIOAUHUA 200 MalHO, SIKUM
BOHA Bosoie [22, c. 163]. | neii hakt Hamu BiAMIYEHHM BUIIE, Y TOMY YHCII i1 Yy BUTTISAL
MOCHWJIAaHHS Ha TMO3UIllT OKpeMUX HAyKOBIIIB. AJie sik 00rpyHTOBaHO nonae B.B. I'eBko, 3
SKUM MM 3TOJIHI, caM€ B I[bOMY KPHETHCS 3HAuHAa TMOMHJIKA, SIKa 1 BU3HAYA€ XUOHY
CTpATET1I0 1 TAKTUKY JIISUTBHOCTI IepKaBU B 0C001 ii CeIlialbHUX OpraHiB 13 3a0€31MeUCHHS
0e31eku cy0’eKTiB KPUMIHAJIBLHOTO CYTIOYMHCTBA, 00 SISl KOKHOI KOHKPETHOT JIFOAMHH 11¢
MOKYTh OyTH CBOI I[IHHOCTI, 00’ €KTH, sIKI BOHa OOIThCS BTpaTUTH MOHAA yce [22, c. 174].
BBaskaeMo, 1110 1151 TO3UIIIS € HE TUILKH OOTPYHTOBAHOIO 3 PABOBO1 TOUYKH 30PY, OCKIIIBKU
BUCTYTIAE SIK BIJJOOpaKeHHA peattizallii y KpuMIHAIbHOMY MPOIIECYaIbHOMY TIPaBi SIK HOTo
17I€0JIOT1YHOT OCHOBH 3aCajil TyMaH13My, ajie i 3 MO3UIIii JTIOAUHOLICHTPU3MY B MPaBi.

[Ilomo 3MICTY OCTaHHBOTO $K TIEBHOI OCHOBH it (hOpMYyBaHHS TPABOBUX
KOHCTPYKLIHA, IpOIeayp Ta MEXaHI3MIB, TO y FOPUIUYHIN JITEepaTypi 30KpemMa BKa3yeThcs,
IO JIFOAMHOLEHTPU3M Yy CHCTEMI MyOJIYHOrO YMPABIIHHS € KIFOUOBUM aCEeKTOM, IO
BH3HAUA€ aKIICHT Ha MoTpedax Ta IHTepecax TPOMAJIH y TPOLeCl MPUUHATTS pillicHb Ta
BUKOHaHHS AepkaBHUX (yHkiii [17, c. 31]. Came ToMy sroauHa, i mpaBa, CBOOOAM Ta
3aKOHHI IHTEpeCH, TOTpedu Ta OJara, Kl HaJIeXaTh i a00 SKUMH KOPUCTYETHCS JIFOIUHA,
y caMOMy MIMPOKOMY TUIaHI MaloTh OyTH 00’€KTOM 3axWCTy 3 OOKy JepkaBu. I, sk
BOayaeThCs, chepa KpUMIHAIBLHOTO CYyIOYMHCTBA HE TIOBUHHA OYTH BUKJIFOUEHHSIM 3 IILOTO
PO3YMIHHS XapaKTepy Ta 00CSITy BUKOHAHHS JCPKABOKO ii MPaBOOXOPOHHOT (PYHKIII].
BinnosigHo, Oepyuu 10 yBaru 3micT moyioxkeHb cT. 3 Konctutyiii Ykpainu B 4acTuHi, 110
Jiep>KaBa BIAMOBIAE TIEPE]T JTFOJUHOIO 32 CBOIO A1SUIbHICTb, & YTBEPIXKEHHS 1 3a0€311€UeHHS
mpaB 1 CBOOO/I JIIOJMHU € TOJIOBHUM 11 000B'si3k0M [80], 10XOIUMO 10 BUCHOBKY, IO ITi]T
Yyac KpUMIHAJIBHOIO MTPOBAIKEHHS JIEpKaBa HECE BiANOBIJAIBbHICTh 32 OXOPOHY Ta 3aXUCT

JFOIMHH, 11 TIpaB, CBOOO]I Ta 3aKOHHUX 1HTEpECiB, MOTped Ta Omar. Y ToMy 4HCIl 3aBISKU
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3aCTOCYBaHHIO 3aXOfiB Oe3meku 10 oci0, ski OepyTh y4yacTh Yy KPHUMIHAJIBHOMY
CYJIOYMHCTBI.

Y npomy kontekcti moroaumocs 3 FO.O. I'ypmxki, sika po3KpHBaIOUM MHUTAHHS
BUKOPHUCTAHHS aHTPOMOJOTTYHOIO MIIX0y B METOJI0JIOT1i BUBYEHHS [IPABOBOTO 3aXUCTY
0co0M B KpUMiHAIBHOMY TIPOIIEC], 3ayBaXKYE, 110 MOBA ¥ie, IEpeIyCiM PO BUCYHEHHS Ha
NEepeIHiN TUTaH JOCHIHKeHb, OPIEHTOBAHUX Ha MPOOJIEMHU PABOBOTO 3aXUCTY KOHKPETHOT
JIIOJTMHU, Ha MPAaBO3aXUCHUM THCTPYMEHTapii cydacHUX MpaBoBUX cucTeM [33, c. 32-33].
I B Takomy pakypci came MiHHOCTI Ta 0J1ara KOHKPETHOT 0COOH, K1 BOHA 0OTThCSI BTPATUTH
MOHAJT yCE, 1 MalOTh BU3HABATHUCS 00 €KTaMHU 3aXHCTy Y KPUMIHAJILHOMY IMPOBAIKEHHI
11032 TOT'O YU BKa3aHO HAa HUX Y SKOMYCh HOPMAaTUBHO-IIPAaBOBOMY aKTi UM Hi. X04a 3BICHO
B YMOBaX PEryJII0BaHH: KPUMIHAJIHHOTO MTPOBAKEHHS BUKITIOYHO aKTaMH KPHUMIHAJIHHOTO
IPOLECYaJIbHOTO 3aKOHOJABCTBA TaKe 3aKPIIUICHHS BIJIrpae IOBOJI ICTOTHY poJib. AJke
came IIPaBOBa BU3HAYEHICTh MOBEAIHKM YYACHUKIB ITPABOBUX BIIHOCHH Ta 3a0€3MeUEHHS
JIEp’KaBOI0 BUKOHAHHS BUMOT MPABOBUX HOPM 1 BU3Ha4yae 00OB'SI30K OpraHiB JI€p>KaBHOI
BJIJM Ta iX MOCAJOBHX OCIO JISATH JIUIIE HA IT1JICTaBl, B MEKaX IMTOBHOBAYKEHB Ta Yy CIIOCIO,
1o nepeadadeni Koncruryiiero ta 3akonamu Ykpainu [80].

30KkpeMa HayKOBIIl 3BEpPTAIOTh yBary Ha Te, IO MOCTIHHUM 00’€KTOM COIIaIbHOI
O€3MeKu B 3arajiLHOMY BUTJISIAI € OCOOUCTICTD, ii JKUTTEBO BaXKJIMBI MpaBa 1 CBOOOIU B
COLIATIBHIN cepl KUTTEAISITBHOCTI CYCIUIBCTBA: MIPABO HA XKUTTA, HA MPaLlto, il OIUIaTy;
npaBo Ha OE3KOIITOBHE JIIKYBaHHsS Ta OCBITY; JOCTYHMHHMH BiJMOYMHOK; rapaHTOBAHUMN
coLllaJIbHUM 3aXUCT 3 OOKY AepkaBu [67, c. 76]. Too6To chepy O6e3mexkn 0coou CTaHOBIIATH
HE TUIBKM 11 )KUTTSA Ta 3I0POB’S, KUTJIO 1 MaifHO SK mepeadadeHo 30KpeMa y 3aKoHi
Vkpainu «lIpo 3abe3meueHHsi Oe3meku ociO, ki OepyTh y4acThb Yy KPUMIHAILHOMY
CyIOUMHCTB» Ta 3akoHi YKpainu «IIpo JnepkaBHUI 3axXUCT MpPAIiBHUKIB Cyay 1
PaBOOXOPOHHUX opraHiBy. Chepy Oe3nekn 0codr CTaHOBUTH JACIIO IMUPIIE KOJIO SIBUIIL.
Jlo peudi, Takux SIBUIl, SIKI € yCTaJeHUMH OO0 €KTaMU MPABOBUX BIJIHOCHH, a OTKE
3a0€3MeUyIOThCS, OXOPOHSIOTHCS Ta 3aXHINAIOTHCS JEPKABOK, OpraHaMH JAep>KaBHOI
BJIaJIU Ta IX MOCAJOBUMHU 0CO0aMH, y TOMY YUCH1 Y c(hepl KpUMIHAIBHOTO CyIOUYNHCTBA.

Tak, y Hay1i Teopii fep>kaBu Ta [paBa B LIJIOMY CKJIaacs €HICTh AYMOK 11010 KOJia

SBUL, SIKI BUCTYNAIOTh OO ’€KTaMU MpPaBOBUX BiAHOCHH. [Ipumipom, 10 00’€KTiB
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MPaBOBITHOCHMH HAYKOBI[I BKJIIOYAIOTh: 1) MpeaMeTd MaTepialiIbHOTO CBITY: YaCTUHH
MaTtepiaabHOI MIPUPOJIU, IPUPOJIHI PECYPCH, 3eMIIsI, Haapa, JIC TOIO; 2) pedl 1 [MIHHOCTI:
3aco0M BUPOOHMIITBA 1 CHOXHUBaHHS, Oy/IiBJi, I[IHHI Harepu, rpouri Ta iH; 3) ocoOucTi
HEeMaiHOB1 Oyara: >XKuTTs, Oe3leka, 4ecThb, TIAHICTh, BIATIOYMHOK, OCBITa, 3J0POB’S,
cB0o0O/a, TIpaBO Ha IM’s, HEIOTOPKAHHICTh kuTia Ta iH. [50, c. 343-344]. B inmomy
JDKEpeIli MOXKeMO 3yCTPITH HACTYITHUMN MepesiK MOKITUBUX BUIIB 00’ €KTIB MPaBOBIIHOCUH
NOJISIOTH Ha TaKi: 3aCO0M BUPOOHUIITBA — 00’ €KTH, 32 JOTIOMOTOIO SIKMX CTBOPIOETHCS
HOBHUH TPOIYKT; MPEAMETH CIOKMBAHHS — MPEIAMETH, NMPU3HAYCHHS SKUX TOJSTacE B
3aJI0BOJICHH] >KUTTEBUX MOTpeO Jtofiel (MPOMYKTH XapuyBaHHS, OMST, JKUTJIO TOIIO);
MNPOAYKTH JyXOBHOI (IHTEJNEKTyaJdbHOi) TBOPYOCTI JIOAWHU — TBOPHU JIITEPATYpH,
00pa30TBOPUOrO0 MUCTEITBA, HAyKOBI TBOPH; OCOOMCTI HEMaWHOBI OJjiara JIOJUHU —
3JI0pOB’s, 1IM’S, KUTTS, YECTh, T1HICTH; MOBE/IHKA MEBHUX CYO €KTIB Ta PeE3yJbTaTH
MOBEAIHKM Cy0’€KTIB; oIl Ta LIHHI, CTaH NpUpPOJHUX 00’ekTiB Tomio [198, c. 204].
ToOTo0 Bci 111 00’ €KTH MAKOTh IIHHICTH Ta 3HAYEHHS JIJIS 0COOH, a BIJIOBIJIHO ITIISTAOTh
3aXUCTY JEPHKABOIO.

TakuMm YUHOM, MOXKHA BUIJTUTH HacamIepe 1 HalBaKJTUBIIIII J1sl 0COOU HEMaHOBI
Omara Ta IMHHOCTI (KHUTTS, 370pOB’S, YeCTh, TiTHICTH), MaHOBI OJilara Ta IIHHOCTI
(mpeameTH MaTepialibHOTO CBITY, pedl 1 LIHHOCTI), MpaBa 1HTEJIEKTYaJIbHOI BJIACHOCTI,
MOBE/IIHKA [MEBHUX CYy0 €KTIB Ta ii pe3yabTaTh. | KOXKHOMY 3 IUX 00’ €KTIB MPABOBIIHOCHH,
JI0 SKUX JOTUYHI Cy0’€KTH (YYaCHUKH) KpUMIHAJIBHUX MPOIECYaTbHUX BIJIHOCHH, MOXE
3arpoXyBaTy HeOe3MeKa Yepe3 yuacTb TaKUX OCi0 y KpUMIHAIBHOMY CY/I0YMHCTBI, TOOTO
y4acTh Yy BUSBIICHHI, TOMEPE/HKCHHI, NPUIMHEHHI, PO3KPUTTI ab0 pO3CiiayBaHHI
KPpUMIHAIBHUX TIPABOMOPYIIEHb, a TaKOX Yy CYJOBOMY PO3TJISAI  KPUMIHATBHHUX
MPOBA/KEHb. BIiJMOBIIHO, HA JIepkaBy Ta ii opraHu, iX MOCaOBUX OCIO MOKIAIA€ThCS
000B’s130K 3a0€3MEUNUTH OXOPOHY Ta 3aXUCT LMX Ojar, skl HaJeXiTh a00 TapaHTyIOThCA
y4acHUKaM KpUMiHAJILHOTO IMPOBa/KEHHSI.

JlolaTKOBUMHU apryMeHTaMH Ha OOTpYHTYBaHHS JOLIBHOCTI caMe€ PO3LIMPEHOrO
TIOTJISTY Ha 00 €KTU 3aXUCTY Tij] yac 3a0e3nedeHHs 0e3neku ocio, siki 0epyTh y4acTh y

KpI/IMiHaHLHOMy Cy,Z[OLII/IHCTBi, BApTO HABCCTHU II0JIOKCHHSA 0a30BOro HOPMATHUBHO-
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MPABOBOIO aKTy, SIKMM BU3HA4Ya€e Xapakrep, GOopMH, 3MICT Ta CYTHICTb BIJHOCHH MIX
0co0010 Ta epxkaBoro — Konctutymii Ykpainu.

Tak, el akT y #oro ct. 3 BHU3HAYa€, MO JIOJUHA, 11 KUTTA 1 3J0POB'A, YECTh 1
T'IHICTh, HEAOTOPKAHHICTh 1 Oe3leKa BU3HAIOTHCA B YKpaiHI HAWBHIIOK COIIAIBHOIO
minHicTiO [80]. ToOTo 6a30BMMH Ta OCHOBOIOJIOKHUMH IIIHHOCTSIMH, SKi JepKaBa
3000B's13y€THCS YTBEPKYBATH Ta 3a0€3MeUyBaTH, 3a MisUTbHICTH IO CTBOPSHHIO YMOB JIJISI
HaJICKHOTO 1CHYBaHHS Ta peajizallii SKMX BOHA BIJMOBIIAE TIEPE]T JIFOIUHOI0, 1 IKUMH €
BJIACHE JIFOJIMHA, i1 )KUTTS, 3/10POB'sl, UECTh 1 IJIHICTh, HEJIOTOPKAHHICTG 1 Oe3neka. Tomy
caMe BOHHM MarOTh PO3IJISIIATUCS SK OCHOBHI SIBUINA MPH PO3B’S3aHHI MHUTAHHS 11010
BIJIHECEHHsI TOTO UM 1HIIIOTO SIBUINA JIO YMCiIa 00 €KTIB 3aXMCTY Iij 4ac 3aCTOCYBaHHSI
3ax0/11B 3a0e3neueHHs 0e3MneKu 0ci0, K1 OepyTh y4acTh y KPUMIHATBHOMY CYJTOYHUHCTBI.
[Tpumipom BkazyeTbes, 110 3a0e3MeueHHs 0coOUCTOI OE3MEKH CIPSMOBAHO HA 3aXUCT
KUTTS, 340POB’s, HEAOTOPKAHHOCTI Ta CBOOOJIM KOHKPETHOI JIFOJIMHU BiJi BHYTPIIIHIX 1
30BHIIIHIX 3arpo3 [39, c. 10].

JloJTaTKOBUM apTyMEHTOM Ha KOPUCTh TAKOTO TMOTJISAY BBAXKAEMO MOJIOKEHHS 4. 1
cT. 68 Koncturymii Ykpainu. Haramaemo, 1o 1111 Hopma OcHOBHOTO 3aKoHY mnepenoadae
BUMOTY Yy (popMi 000B’SI3KY, a came, 1110 KOKEeH 3000B’I3aHUI HEYXWIBHO JT0ICPKYBATUCS
Ta 3aKOHIB YKpaiHu, HE MOCATaTH Ha IIpaBa 1 CBOOOIM, YECTh 1 MAHICTD 1HIIMX Jiroel [80].
[HmMMu cnoBamu, Oepydd 0 yBaru mojokeHHs cT. 3 OcHoBHoro 3akoHy, y coepi
KPUMIHQJIBHOTO CYJOYMHCTBA IMIOJI0 0Ci0, SKi OepyTh ydacTb y KPUMIHAJILHOMY
CYJIOUYMHCTBI, TaK 1 CTOCOBHO MPAallIBHUKIB Cyly 1 MIPABOOXOPOHHUX OPraHiB, TO HI XTO HE
MO>K€E ITOCATaTH Ha 1X IpaBa 1 CBOOOAM, YECTh 1 TiAHICTh. B pa3i HasBHOCTI 3arp0O3H TaKOTO
nocAraHHs 11 Oyiara MalOTh BHU3HABAaTUCS O0’€KTaMHU 3aXMCTy Yy TaKUX CUTYallsiX, SKi
CTBOPIOIOTH peajbHy a00 MOTEHIliHY HeOe3MeKy BKa3aHUM ocobaMm, iX 4ecTi 1 TiAHOCTI
MalOTh 3aCTOCOBYBATHUCS 3aX0u Oe3neku. BimoBigHO 4eCTh 1 TAHICTh, HETOTOPKAHHICTh
1 0e3reKa, sK 1 )KUTTSA Ta 3/I0POB'sl, MAIOTh OXOTUTFOBATHCS TIOHSTTSIM 00’ €KTa 3a0€3MeUeHHSI
0e3neKr 0coou y KpUMIHAJIbHOMY CYJTIOUYUHCTBI.

3BepHEMO y KOHTEKCTI PO3MIIALy LbOTO MHUTAHHS yBary Ha MIDKHApOAHI aKTH
PEKOMEHIallIMHOTO XapakTepy y aociimkyBaniil chepi. Tak, y Pexomenaariii Rec (2005)

9 Komitery MinictpiB Panu €Bpomnu nep:kaBaM-ujieHaM 100 3aXUCTY CBIAKIB Ta 0ci0,
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K1 CHIBIPALIIOIOTH 3 MPaBOCYAsIM Yy 1. 20 HAEThCsl Mpo Te, U0 PIIeHHS MpO HaJaHHS
AHOHIMHOCT1 CJIiJI YXBaJIOBAaTH SIKIIO ICHYE CEpHO3HA 3azpo3a cummio abo c80600i
(BHILIEHO aBT.) BIAMOBIAHOI 0co0M a0 ii OMM3bKUX, a y 1. 22 10/1aH0, 10 TOJIOBHA METa
X TIpPOrpaM Mae€ MoJisraTH B 3a0e3MeUeHH1 ocumms iU ocooucmoi besneku cBioKie
(BuALIEHO aBT.) a00 OCi0, SIK1 CITIBIIPAITIOIOTH 3 TIPABOCYAISAM, 1 IXHIX OJU3BKUX, 30KpeMa
B HaJaHHi iM ()I3UYHOTO, TMCHXOJIOTIYHOTO, COLIATbHOTO M (DIHAHCOBOTO 3aXHUCTy U
niaTpumku [171]. ToGTo BKazaHHil akT po3rJisAiae Mops i3 TaKUM 00’ €KTOM 3aXHUCTY SIK
BJIACHE JIIOJIMHA, i1 JKUTTS TAKOXK SK PIBHOIIHHI TaKi sIBUINA K CBoOOma Ta ocobucra
6e3nexu ocobu. BBaskaeMo, 1110 Takuii MiAXiJ] 3aCITYTOBYE Ha CXBAJICHHS Ta MIATPUMKY.
3okpema O.O. I'punbkiB, A.O. Jlsm y mMoHorpadiyHOMY IOCHIJKEHI «3axoau
3a0e3reyeHHs 0e3MeKH Y KPUMIHAIIBHOMY CYJOUYMHCTBI» CIIYIITHO 3BEPHYJIM yBary He Te,
0 1HCTUTYT HEIOTOPKAHHOCTI OCOOM Ma€ BKIIOYATH SIK (I3MUHY HEIOTOPKAHHICTH
(KUTTSA Ta 3[0pPOB’S JIIOJUHHU), TaK 1 JYXOBHO-MOPAJIbHY HEAOTOPKAHHICTH (YECTh 1
rigHICTh ocobu) [32, c. 117]. I 3 ypaxyBaHHSIM Oa4€HHSI CUCTEMHU 00’ €KTIB 3aXUCTY Ta SIK
3arajJibHa Te3a iX JOCHIJDKEHHS aBTOpU HEOE3MiJICTaBHO 3ayBaXKylOTh, IO JeprKaBa
BIJINOBIJIa€ TeEpe] JIIOJUHOI 3a CBOIO MAISUIBHICTh, @ TOMY 3a0e3leueHHs Oe3MeKu
YYaCHUKIB KPUMIHAIBHOTO CYJOYMHCTBA € KOHCTUTYIIMHOIO TapaHTIE€I0 31MCHEHHS
MPABOCYAJIS Ta OJTHUAM 13 BaXKJIMBUX MPUHIUIIIB KPUMIHAJILHOTO Ipoliecy B YKpaiHi [32, c.
9]. Llst nymKa y3rokKyeTbcs 3 OKPEMUMHU MIPKYBaHHSIMU, HABEJIEHUX BUILIE, Y TOMY YHCI1
CTOCOBHO MO>KJIMBOTO PO3IIMPEHHS] HOPMATUBHOTO TEPEIiKy 00’€KTIB 3aXUCTY MiJl 4ac
3aCTOCYBaHHS 3aX0/11B O€3MEKH IO YYaCHUKIB KPUMIHAJIILHOTO MPOBAIKEHHS.
[Torogumocst 3 HAcTYNMHOIO KOHCTATali€lo, mo 3a0e3meueHHsT Oe3MeKu MOKHA
pPO3TTSAATH SIK KOHCTUTYIIMHY TapaHTIIO Jep>kKaBH, MO0 TICHO TMOB’si3aHA 3 OKPEMHUMU
NPUHIMIIAMA KPUMIHAIBHOTO MPOLECY, € Y BIAMOBIAHUX CTATTSIX OCHOBHOTO 3aKOHY
JIEp>KaBU BIJITBOPEHO PSAJl KOHCTUTYIIMHUX HOPM, SKI TIOB’SI3aHI 3 3aXUCTOM KHTTH,
3JI0pOB’sl, IPaB Ta 3aKOHHUX IHTEPECIB YYACHUKIB KPUMIHAIBHOIO CYJOYMHCTBA, a CaMe:
yC1 TpOMa/IsiHU MalOTh PIBHI KOHCTUTYI[1IHI [TpaBa 1 CBOOOIU Ta € PIBHUMHU IE€pe]l 3aKOHOM
(ct. 24); KOKHA JIFOJTMHA MA€ HEB1JI'EMHE TIPABO HA XUTTA (CT. 27); KOKEH Ma€ MpaBo Ha
noBary Moro rigHocTi (cT. 28); KOKHa JIIOJJMHA Ma€ MpaBo Ha CBOOOAY M OCOOHMCTY

HEIOTOPKAHHICTB (CT. 29); KOKHOMY TapaHTy€eThCsl HEAOTOPKaHHICTh )uTia (cT. 30) To1o
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[48, c. 9]. LI1 nymKa XxapakTepu3ye TOM MiaxXiJ, SKUil Mae OyTH peali3oBaHUM B 3MICTI HOPM
JOCIIKYBAHOTO 1HCTUTYTY KPUMIHAJIBHOTO MPOIECYaTbHOIO MTPaBa.

CamMe TOoMy, BpaxOBYIOYHM HABEJICHY BUIIE ITyMKY Ta PE3YJIbTaTH MOMEPEIHHOTO
pO3AUTYy UCEPTALIMHOTO JOCTIKEHHS, MU BEIEMO MOBY MpO Te, 110 3a0e3MeUEeHHS
Oe3nmeKkd yYacCHUKIB KPUMIHAJIBHOTO CYAOYMHCTBA HAcammepesl BHCTyMAaE  SK
mpolecyaibHa TapaHTis MpaB ocoOW Ta TapaHTis CTBOPEHHS HEOOXIAHWX YMOB IS
HAJIEKHOTO BIANpPABICHHS MpaBocyAas. BiAmoBimHO 3aayii BUKOHAHHS TaKoi poJil
00’€KTaMU 3axXHUCTy IbOTO IHCTUTYTY Ta PErJaMEHTOBAHOI HUM MISUIBHOCTI 3aBJSKH
3aCTOCYBAHHIO YIIOBHOBAKECHUMH 0COOaMHU BIIMOBITHUX 3aXO0/1B O€3MEKH MalOTh OyTH Ti
SBUINA, SIKI BUCTYIAIOTh 0a30BUMM, OCHOBOIIOJIOKHUMH I[IHHOCTSIMHU JUISI JIFOJIMHU 1 SIK1
3HAXOJISATh CBOE 3aKPIIJICHHS Y KOHCTUTYIIIHHUX MTPUHIIMITAX CTATyCY JIFOJMHM Ta 3acaaax
KPUMIHAIBHOTO MPOBAKEHHS. 3 IILOTO MPUBOJY JTOPEYHO BKA3y€ThCS, IO BUXOJISAUM 13
MIPUHIIAITY BEPXOBEHCTBA IMpaBa Ta rapaHTyBaHHS KOHCTUTYIIE€IO CYTOBOTO 3aXHCTY
KOHCTUTYIIIMHUX TIpaB 1 cBOOO/I, CyZI0Ba AISUIBHICTh Ma€e OyTH CIIPSIMOBaHA Ha 3aXHUCT ITUX
mpaB 1 cBOOO/I BiJl OyIb-SIKHX TMOCATaHb IIIXOM 3a0€3MeYeHHS CBOEYACHOTO Ta SKICHOTO
pO3IIIsly KOHKpeTHuX crpaB. Ilpu npomy ciij mMatv Ha yBasi, 10 3TiAHO 31 CT. 22
KoncTuTy1iii 3akpiruieHi B Hii mpaBa i CBOOO M JIFOIMHU 1 TpOMaIsTHUHA HE € BUYEPITHUMU
[98, c. 28]. I 3 mi€t0 QyMKOIO, sIKa IIIJIKOM Y3rOJIKYEThCSI 3 HABEICHOIO BUIIE MO3UIIIEI0
B.B. I'eBka, sikuii BKa3ye, 010 AJI1 KOKHOI KOHKPETHOI JIIOJUHU 1I€ MOXYTh OyTH CBOT
I[IHHOCT1, 00’€KTH, SIKI BOHA OOIThCS BTPATUTH TOHAJ YCE, a caMe: JKUTTS, 370POB’S 1
MaiiHo; cdepa AISIbHOCTI Ta 0COOMCTHUX IHTEPECIB Cy0’€KTa KPUMIHAIBHOI MPOIIECYalbHOI
TisTbHOCTI (po00oTa, 613HeC, X001 To110); chepa OCOOUCTICHUX Ta IHNTUMHUX CTOPIH KHUTTS
[22, c. 163, 175]. 3 TakuM MmiAXOA0M MU 3TOHI.

VY3aranpHIOIOYM HaBEJIEHE Y MIAPO3/iiIl CTOCOBHO OO’€KTIB 3aXHCTy i 4ac
3a0e3neueHHs Oe3neku ocio, siki 0epyTh y4acTh Y KpUMIHAILHOMY CYIOUUHCTBI, MOXKEMO
BIIMITUTH, IO /0 YUCJIA TaKUX OO ’€KTIB 3aXUCTYy BapTO BIAHECTHU: >KUTTS, 30POB'A,
BJIACHICTb, 1HIIII OCOOMCTI HEMalHOBI Ta MaHOBI MpaBa Ta IHTEPECH IUX 0Ci0, a TaKOXK
HAJIC)KHE 3/IMCHEHHS HAJaHWX iM MpaB 1 BUKOHAHHS TOKJIAJEHUX HA HHUX 3aKOHOM

000B’S13KIB.
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BpaxoByroun HaBe[ieHe CTOCOBHO O0’€KTIB 3aXHUCTY Ta iX CHCTEMH, aKTyaJIbHUMHU
NUTAaHHAMHU  JJI  JIOCHIJDKEHHS Ta TOMIYKY M[UISXIB YIOCKOHAJCHHS 1HCTUTYTY
3a0e3neueHHs] Oe3neku OCOoO0M y KPUMIHAIBHOMY CYAOYMHCTBI € HACTYMHI MUTaHHS:
YTOUHEHHSI CUCTEMH 3aX0JIiB 3a0e3MeueHHs 0€3MeKU B YaCTUHI BIAMOBIAHICTh 1X 3MICTY
TOTO YW IHIIOTO 3aXWIIEHOMY Ojary, a TakoXK 3[aTHICTh 3a0€3MEUnuTH IIITXOM IX
3aCTOCYBaHHA HAJCKHUW MOTO 3aXHUCT; CTPYKTypa CyO €KTHOTO CKJIaay YYacHHUKIB
CYCIUJIbHUX BIJHOCHH, SIKI BUHUKAIOTh y 3B’SI3KYy 3 MOTPe0O0I0 00’€KTIB 3a0e3MeueHHS
0e31eKku 0co0M Y KpUMIHAIbHOMY CYZOYHHCTBI, @ TAKOX MTUTAHHS TOBHOTH BPETYTIOBaHHS
iX KPUMIHAJIBHOTO MPOLECYaIbHOTO CTATyCy; MpoOJieMaTHKa MPOLECYaIbHOTO MOPSIKY
3aCTOCYBaHHsI 3aX0/11B 3a0€3MeUeHHs O€3NeKN YYaCHUKIB KPUMIHAIBHOTO CYJOYHHCTBA.
BBaxkaemo, 1o ix BceOluyHE BHUPINIEHHS, a TAKOX HAJIEKHE HOPMATUBHO-TIPABOBE
OTIOCEPE/IKYBAaHHSI Yy CTATTSIX aKTIB KPUMIHAIBHOTO MPOIECYATbHOTO 3aKOHOJABCTBA €
OCHOBOIO CTBOPEHHSI MEPEIyMOB /sl €PEeKTUBHOTO BUKOHAHHS 3aBIaHb KPUMIHAILHOTO
MIPOBAKEHHS B3arajl Ta HAJEKHOI peani3alii METH IHCTUTYTYy 3a0e3leueHHs1 Oe3neKu

KPUMIHAIBHOTO MIPOIIECYaTHLHOTO 3a0€3MeuyBaIbHOTO XapaKTepy 30Kpema.

2.2. Cy0’ekTH KPUMIHAJIBHMX NPOLECYAJTbHMX NPABOBIIHOCHH 3 IPHUBOAY

3a0e3neueHHs 0e3neKu 0cio, AKi 0epyTh y4acTh y KPpUMIHAJIbHOMY NPOBAa/IKEHHI

HocnimxkeHHss nuTaHHA 3a0e3nedyeHHs Oe3meku ocid, ki OepyTh ydacTb y
KPUMIHATBHOMY CYJOYMHCTBI, JIA€ MiICTABU BIAMITHTH, IO 1€ SIBUIIIE MOKHA PO3TIISAATH
y JEKUTbKOX B3a€EMHO TIOB’S3aHHMX AacleKkTaX. | KOKHHA 3 HUX Ma€ CBOK CIENUQIKy
ICHYBaHHS Ta BIJOOpaXXEHHs, a TAKOXX MOXKEe OYTH CaMOCTIMHMM 00’ €KTOM JIOCIIIKECHHSI,
asie pa3oM BOHU (OPMYIOTH Ta JalOTh CIIPOMOXKHICTh BKa3aHOMY 3ac00y (pyHKIIOHYBaTH
K J1€B1H rapaHTii 0€3MeKN YYaCHUKIB KPUMIHAIBHOTO MPOBAIXKEHHS Ta 3aC00Y CTBOPEHHS
HEOOXiTHUX YMOB /ISl HAJEKHOTO BIAMPABICHHS MPaBOCYIAs. 30KpeMa TaKUM TiCHO
OB’ SI3aHUMHU, aJie TAKMMH 1[0 MalOTh BJIACHI 0COOJMBOCTI BBAKAEMO HACTYITHI aCMEKTH

JOCIII)KYBAaHOTO HAMHU MTPOSIBY KPUMIHAIBHOI IPOLECYaTBbHOL TisSITbHOCTI.
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[lo-mepmie, 11e sBUIIE MOXKHA XapakTepu3yBaTh SK TE€BHY CYKYIHICTb
KPUMIHAIBHUX TMPOLECyaIbHUX HOpM, abo, SK BKa3ylOTb HAyKOBIll, 1HCTUTYT
3a0e3neueHHs Oe3neku ocid, siki OepyTh y4acTh y KPUMIHAJIBHOMY CYJOUYMHCTBI, SIKUH
nependoayvae psii 3aX0/IiB, 110 CHPSIMOBAHI HA 3aXHCT XKUTTS, *KUTJIA, 30POB’Sl Ta MaiiHa
TaKUX OCiO BiJ MpOTUIIPaBHUX mocsiradb [60, c. 333]. V Takiif SKOCTI HOTO JOCTIKEHHS
OyJI0 TIPOBENCHO Yy MEKax MEPIIOTO PO3JLTy, B PE3yJIbTaTi 4oro HaMH OyJ0 3a3HAYCHO
HOro KOMILUIEKCHUN MPaBOBUN XapakTep, ajpke HOro HOPMH OJHOYACHO PETJIAMEHTYIOTh
3[1CHEHHS MPAaBOOXOPOHHUMHU OpTaHaMH MTPABOBUX, OPTaHi3allliHO-TEXHIYHUX Ta 1HIIINX
3axo/iB. Buxonsguu 3 Toro, 1mo HOPMH KPUMIHAJIBHOIO MPOLECYaJbHOIO MpaBa — Le
3aKpIIJIeH] JepKaBoio Ta PopMaNbHO-BU3HAYEH] B 3aKOH1 3arajibHOOO0B I3KOB1 IIPaBHIIa
NOBEAIHKM CYO’€KTIB KPUMIHAIBHOI MPOLECYaTbHOI ISJIbHOCTI, BHUKOHAHHSA SKHX
3a0e3MneuyeThCsl JIepKaBHOIO Bianoo [92, c. 48], TO OCHOBHUM NpPH3HAYCHHSIM IIHOTO
IHCTUTYTYy € PEryJiOBaHHS IOBEAIHKM BIANOBIIHUX YYaCHUKIB KPUMIHAJIBHOIO
IPOBA/KEHHS.

ToOGTo BiAOYBaeThcsl pealtizailisi HOPM IpaBa, Ky HAYKOBI[l BH3HAYAIOTH SK
3a0e3neyeHe JepKaBol0 BTUICHHS MOJOKEHb MPAaBOBUX HOPM y (aKTUYHIN MPaBOMIpHIN
MOBEIHIII Cy0’€KTIB cycminpbHUX BimHOocuH [20, ¢. 163]. V nmocmimKyBaHOMY HaMH
BUIAJKy peamsallisi BKa3aHOr0 I1HCTUTYTYy € BTUIEHHSM HOPM KPUMIHAJIBHOIO
MpolleCyalbHOr0O MpaBa y (HaKTUYHINA NMPaBOMIPHIM MOBEMIHII CyO’€KTIB BIIHOCHH, SIKi
BUHUKIIM 3 TPUBOMY 3a0e3redeHHst 0e3meku oci0, siki 0epyTh y4acTh Y KpUMIHATLHOMY
cynounHcTBl. OTxe, CBO€ KIHIEBE BTUIEHHS 1€l IHCTUTYT KPUMIHAJIBHOIO
IpOIeCyaJIbHOTO TpaBa BIJHAXOMUTh Y AaKTax TMOBEMIHKH CyO’€KTIB KpUMIHAJIbHOI
MPOIECYaTbHOI MISUTBHOCTI, siKa (PAKTHUYHO 1 € 00 €KTOM PETyJIOBaHHS HOPMaMH IbOTO
THCTHUTYTY.

[lo-gpyre, pocmipKyBaHe BHUIIE SBUIIE MOXHA pO3MISAAATH SIK YacCTUHY
KPUMIHAIBHOTO TPOBAKEHHS — BIANOBIHY NPOLECYyalbHY AISUIbHICTh, MOB’S3aHy 3
3aCTOCYBAaHHSAM, 3MIHOIO, CKaCyBaHHSAM 3aXOJIB O€3MEeKH, OCKAPKEHHSM MPUHHATHX
pimesb Tomo. | B poOOTI Taky HiSUTBHICTD XapaKTEPU3YEMO SIK OKpPEME IMPOIeCyaIbHE
MPOBA/DKEHHSI TI0 3aCTOCYBAHHIO 3aXOIB O€3MeKH I0J0 0cid, sKi OepyTh ydacTh Y

KpuUMiHaTbHOMY cyaouuHCTBl. Hampuknan, B. TpodumeHnko, AOCHIIKYIOUH CHCTEMY
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KPUMIHAIBHOTO MPOLIECY Ta MOHATTS «IpolLieCyalibHE MPOBAKEHHs», HABIB HACTYIHY
Horo nediHimito SAK IUTICHOT BIJIHOCHO ABTOHOMHOI IOJICTAIMHOI YaCTUHH
KpUMIHAJIBHOTO  TIpOIlecy, 10  OO0’€MHye  KOMIUIEKC  B3a€EMOIIOB’S3aHUX 1
B32€EMOOOYMOBJICHUX MpOLIECYATbHUX i, AKi OyAydd CHpSIMOBAaHUMU Ha BUPIIICHHS
3arajilbHUX 3aBJaHb KPHUMIHAJIBHOTO TMPOBA/PKEHHS uepe3 JOCSTHEHHS KOHKPETHOTO
IPaBOBOTO pe3yJbTaTy 3IIACHIOIOTHCS YIMOBHOBAXEHHUMH CyO’€KTaMHU 3 TIPUBOAY
NPOLECYyaTbHUX BIIHOCUH, IO BIIPI3HAIOTHCS MPEIMETHOIO XapaKTEPUCTUKOIO, B
0COOJMBOMY TIPOIIECYaIbHOMY TOPSIKY Ta pPE3YyJbTaTH SAKUX (POPMATi3yIOThCS Yy
BIJIOBIIHUX MpOIeCyaabHUX pimeHHsax [206, c. 48].

Tox, BIAMITUMO, 1110 3aCTOCYBAaHHSI 3aXO0/1B O€3MEKH 11010 0C10, K1 OepyTh y4acThb
y KPUMIH&IBHOMY CYAOYMHCTBI, CIPSMOBAaHO Ha «BUPIIIEHHS 3arajlbHUX 3aBlIaHb
KPUMIHAIBHOTO IPOBAHKEHHS Yepe3 JOCATHEHHS! KOHKPETHOTO MTPaBOBOTO PE3YIbTATY» Y
BUTJISIAII CTBOPEHHSI HEOOX1IHUX YMOB JIJISl HAJIEKHOTO BiAMPABIICHHS MPABOCY /IS, BOHO
MOB’S3aH0 3 KOHKPETHO BHM3HAUEHOIO MPEIMETHOI0 XapaKTEPUCTUKOIO MisUTBHOCTI
(3acTocyBaHHS 3aXO0jiB O€3MEKU), SKE 3IHCHIOETHCS B OCOOIUBOMY MPOIECYaTbHOMY
nopsiaky (Po3niun IV 3actocyBaHHs 1 ckacyBaHHS 3aX0/1iB O€3MEKH 1040 OCi0, B3ITUX M1
3axucT 3akoHy Ykpainu «lIpo 3abesnedyenHs Oe3meku oci0, sKki OepyTh ydacTh y
KPUMIHAIBHOMY CYJIOUYMHCTBI») Ta (PIKCY€ETHCS y BIAMOBIIHUX MPOLECYATbHUX PIIIEHHSIX
(plmieHHsT MPO 3aCTOCYBAHHSI 1 CKACYBaHHS 3axO[1B Oe3neku). Ane 00’€IHYIOUUM Ta
TaKUM, 1110 BIJJOOpaKye CYTHICHY OCOOJIMBICTH I[LOTO SIBUIIA CaMe SIK «IPOIECYaTbHOTO
MPOBA/DKEHHS», 110 € HOro PYIIHOI0 CHJIOK0 Ta BUCTYIA€ OCHOBHUM €JIEMEHTOM — I1€
npolecyanbHa JTisUTbHICTh YIIOBHOBAXKEHUX CY0 €KTIB KpUMIHAIBHOTO mporiecy (iX il Ta
pIIICHHS).

HapemTi, MOXHa 3ayBa)KUTH, 10 4Y€pe3 HASBHICTh MIJCTaB JO 3aCTOCYBaHHS
3ax0/IiB 3a0e3neueHHs 6e3MneKku oci0, siki OepyTh y4acTh y KpUMIHAIBHOMY CY/IOUMHCTBI,
B pe3yJIbTaTl Jii MOB’A3aHUX 3 3aCTOCYBAHHSAM BIATOBITHUX 3aXOIB O€3MEKU, 3MIHOIO,
CKaCyBaHHSIM IIMX 3aXOJiB, OCKAp)KEHHSIM TMPUUHATHUX PIlIEHb TOIIO BWHHUKAIOTH,
PO3BUBAIOTHCS Ta MPUITUHSAIOTH CBOE ICHYBAaHHS BIMOBIIHI KPUMIHAJIBHI MPOIIECYyaJIbHI
npaBoBiIHOCUHMU. [IpuMipoMm, Mpu XapaKTEPUCTHUI KPUMIHAIBHOTO MPOLIECY BKA3y€ThCA,

IO i€ 3/1}CHIOBaHA Y BCTAHOBJICHOMY 3aKOHOM TMOPSIKY JISJIbHICTD, IO BiAOYBA€THCS
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yepe3 MPaBOBIIHOCHHU, SIKI BUHUKAIOTh Y 3B’A3KY 3 II€H0 JTISUTbHICTIO MK OpraHaMu i
ocobamu, KoTpi OepyTtb B Hiil ydacte [101, c. 7]. Ocranni y d¢axoBiii miTepaTypi
BU3HAYAIOTh SIK 1€ BPETYJIbOBaHI KPUMIHAIBHUM IPOLECyaTbHUM 3aKOHOM CYCHLUIBHI
BIJTHOCHHH, 1110 BUHUKAIOTh, PO3BUBAIOTHCS Ta MPUITUHSAIOTHCS Y 3B S3KY 31 3[1HCHEHHSIM
KpuMiHanpHOTO TIpoBaKeHHS [100,c. 45] a00 5K 3B’SI30K MiXK JepKaBHUMH OPraHAMHU Ta
M0CaZIOBUMHU 0COOAMU 3 OJTHOTO OOKY Ta 1HIIMMHU Cy0’€KTaMH, SIK1 3aJIy4aloThCs y cepy
KPUMIHAIBHOTO TPOBAHKEHHS, MOYKHA BU3HAYUTH SIK KPUMIHATBHUMHU MPOLIECYATbHUMU
npaBoBigHocuHamu [101, ¢. 7-8]. ToO6TO 3acTOoCyBaHHS 3aX0/1iB 3a0€3MeUeHHS OC3MEKH ITi]T
4yac KPUMIHAJIBLHOTO MPOBAKEHHS BIIOYBA€THCS Y (DOPMI KPUMIHAIBHUX MPOIECYATbHUX
MIPABOBITHOCHH.

[ came uepe3 mi BIIHOCMHM y (OpMI MEBHOIO NPABOBOIO 3B’SI3KY, B SIKOMY
peanizyloThesi Cy0’ €KTUBHI Ta IOPUANYHI 00B’SI3KM YYaCHUKIB 1IOTO BITHOIICHHS (IIPaBoO
Ha Oe3reKy, 00B 30K ii 3a0€e31e4UeHHs ), 1 BIIOYBAETHCS PyX KPUMIHATBHOIO MPOBAPKEHHS
30KpeMa B YaCTHHI 3aCTOCYBaHHS 3aXO0/iB 3a0e3nedeHHs Oe3neku. [1i yac nux BiAHOCUH
OCTaTOYHO YTOUHSIOTHCS Ta PEali3yl0ThCsl BUMOTM HOPM KPUMIHAIBHOTO IPOLIECYaIbHOTO
MpaBa, BUMHSIOTHCS BIJMOBIJIHI il Ta JOCATAETHCA TMEBHUNM IOPUIUYHO 3HAUYIIMMA
pe3ynbTar 'y (GopMi CTBOPEHHS YMOB JUIsl BHKOHAHHS 3aBJaHb KPHUMIHAJIBHOTO
NPOBA/DKEHHS. AJie, sIK MOYKHA 3ayBa)KUTH 3 HABEICHOTO, 000B’I3KOBUM €JIEMEHTOM TaKUX
BIJTHOCHH, iX IHILIATOpaMU BUHUKHEHHS, MPUIIMHEHHS a00 3MIHM € YYaCHUKH LIbOTO
3B’3KYy, TOOTO 0cOOM ab0 CyO’€KTH KPUMIHAIBHHMX MPOILECYyabHUX MPaBOBITHOCHH.
30Kkpema 3BepTaeThCs yBara Ha Te, o 000B’I3K0BOI0 YMOBOIO BUHUKHEHHSI KpUMIHAJIBHO-
npolecyalbHUX IPAaBOBITHOCHH € HAsBHICTh y HUX IX YYaCHHUKIB 1 MPHU LbOMY SIKILO
YYaCHUKH OJIHI€] 13 CTOPIH IMX MPABOBITHOCHH PEali3yI0Th CBOT MPOIIeCyalibHi ITpaBa, To,
BIJINOBIIHO, B YYaCHUKIB TMPOTHUJICKHOI CTOPOHM IIUX BIJHOCHMH BUHUKAIOTh,
KOPECTIOHAYIOThCS BIIMOBIAHI poriecyaibHi 000B’s13ku [106, ¢. 24].

OT1xe, 3 HaBeJIEHUX PUKIIA[IIB, AK1 XapaKTEPU3YIOTh P13HI aCMIEKTH TaKOi CKJIaI0BO1
KPUMIHAIBHOTO MMPOBA/IKEHHS SIK 3a0€31e4eHHs 0€3MeKH HOoro y4acHHUKIB, MOXKHA 3pOOUTH
BHCHOBOK I1[0]10 SIBUIIIA, SIKE 00’ €IHY€E a00 MPOSIBISETHCS 1 € OTHAKOBO BAXKIMBHUM JIJISI yCIX
TPhOX TIPOSIBIB 1CHYBaHHS 3a0e3leueHHs Oe3neku ocid, K1 OepyTh ydacTb Yy

KPUMIHAJIBHOMY CYAOYMHCTBI (IHCTUTYT KPHUMIHAJIBHOTO MPOLECYaIIbHOTO TpaBa,
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OKPEMOT'0 TMPONECYaTbHOrO MPOBAKEHHS, CUCTEMH KPHUMIHAIBHUX MPOLECYATbHUX
BIJIHOCHH).

Tak, okpemuii IHCTUTYT, SIK 1 BKa3aHe BHILE MPOBA/KEHHS IO 3aCTOCYBAHHIO
3axo/iB 3a0e3medyeHHsT O€3IMeKH, a TaKOXK MPOIeCyalibHI BIIHOCHHM IO iX peasizarii
ICHYIOTh Ta CTOCYIOThCS, @ TaKOX TICHO TOB’si3aHI 3 Y4YacHHKaMHU abo cy0’ eKTamu
KpUMIHATBHOTO MpoBa/keHHA. Came 070 3a0e3meueHHs iX Oe3MeKu 3A1HCHIOIOTHCS
BIJINOBIJIHI /i1 Ta YXBaJIIOIOTHCS TMEBHI1 PIIIEHHS, BUKIIOYHO YIIOBHOBa)KEHI JCprKaBHI
OpraHu Ta iX TMOCajoBI O0cOOM BXKMBAIOTh 3a HAsBHOCTI MIJCTAaB JJsl 3aCTOCYBaHHS
BIJIMTOBIJIHI 3aX0/I1 O€3MeKH, caMe BKa3aH1 0COOU € yJaCHUKAMH ITPaBOBITHOCHH 3 IIPUBOTY
3aCTOCYBaHHsI, 3MIHH, CKACyBaHHsS LHX 3aXOJlIB, OCKAP)KEHHSAM MPUIHATUX pIIICHb,
HapEILTI 3apajiu 0cl0, Ki OEpyTh y4acThb y KPUMIHAJIBHOMY CYZOUYMHCTBI, 1 BU3BHAYAIOTHCS
3ax0/11 O€3MEeKU, PEeTJIAMEHTY€EThCS Ta BiIOYBAETHCS BIAMOBIIHA ISUTHHICTb.

I ToMy, sik BOAYaeTbCsl 3 BMILE HABEIECHOIO, MUTAHHS CYO’€KTIB KpHUMIHAJIbHUX
MpolleCyalbHUX MPABOBIJHOCHH 3 TMPUBOAY 3a0e3reueHHs Oe3neku oci0, siki OepyTh
y4acTb y KPUMIHAJIBHOMY CYJOUYMHCTBI, € OJHUMH 3 LEHTPAIbHUX A (OPMYBaHHS
3MICTOBHOTO ©OayeHHS OCOOJIMBOCTEH JOCHIKYBAHOTO IHCTUTYTY Ta chneuudiku
MIPOIIECYaTbHOTO TIOPSJIKY 3aCTOCYBaHHS 3axoju 3a0e3nedeHHs O€3IMeKH, OIIHKH 1X
e(eKTUBHOCTI Ta AIEBOCTI, @ TAKOX MOUIYKY IUISAXIB X YIOCKOHAJIECHHS.

3 NpUBOAY XapaKTEPUCTUKU OCIO, AKl OepyTh y4yacTb y TIA YW 1HIIIN SKOCTI Y
KPUMIHAIBHOMY TTPOBAKEHHI K CHEUIYHIN JISUTBHOCTI, K1 BCTYMAIOTh P IILOMY Y
BIJIMOB1AHI IPABOBIIHOCUHM, peai3yioud HOPMHU KPUMIHAJIBHOTO POLECYaTIbHOTO NIPaBa,
TO 1€ MUTAHHS Ma€ HOPMATUBHY Ta TEOPETHUUHY TUIOIIUHU.

Tak, cr. 3 KIIK Ykpainu MICTUTh LTy HU3KY MOHATh: OJU3bKI pOJIMYl Ta YICHH
ciM’i (m. 1); nizHaBau (1. 4-1); KepiBHUK opraHy Ai3HaHHsA (M. 7-1); KEpIBHUK OpraHy
JIOCYZIOBOTO PO3CIIiTyBaHHs (11. §); KEPIBHUK OpraHy MPoKypaTypH (1. 9); MaoniTHs ocoda
Ta HEMOBHOJIITHSA ocoba (1. m. 11, 12); mpokypop (1. 15); iH1a ocoba, mpaBa 4 3aKOHHI
THTEpEeCH K0T OOMEXKYIOThCS Mij Yac JIOCYJIOBOTO PO3CIiyBaHHs ydacHHMKHU (. 16-1);
BukpuBau (1. 16-2); coiguuii (. 17); caimuuit cynnas (m. 18); cTOpoHN KPUMIHATBHOTO
npoBakeHHs (1. 19); cya anensiuiiinoi iHctanuii (. 20); cya KacamiiHoi iHcTaHIl (1I.

21); cyn mepmoi iHctanmii (m. 21); cymns (m. 23); y4YaCHUKH KPUMIHAIBHOTO
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MPOBA/KEHHS (I1. 25); YYaCHUKHM CYJOBOTO MpOBaKEeHH (1. 26); 0c00a, CTOCOBHO SIKO1
YIOBHOBAKEHUM OPTaHOM IMPUHUHATO PIIICHHS PO OOMIH SIK BIMICHKOBOIIOJIOHEHOTO (TI.
28). Ilpu anHamizl HBOrO MHUTAHHS BUKOPUCTAEMO PE3YJIBTATH Y3arajlbHEHHS CYI0BOI
MPaKTUKH 3aCTYBaHHS OKPEMHUX aCIIeKTIiB JIOCIKyBaHoro 1HCTUTYTY [209; 210; 211; 212;
213;214; 215; 216; 217; 218; 219; 220; 221; 222; 223; 224, 225; 226, 227; 228; 229; 230;
231; 232].

3 aHaji3y IBOro Mepesiky MOKHa 3pOOMTH BHUCHOBOK, IO II€ JIOBOJI Pi3HI 3a
NPaBOBOIO MPHUPOJIOI0, MPOIECYabHUM CTaTyCOM Ta IOBHOBAKEHHIMH, POJUTIO Ta
GYHKIISIMA YYaCHUKH KPUMIHAJIBHOTO TPOBAKCHHS. AJie, K BKe OyJI0 BKa3zaHo, iX
00’eIHY€e Te, 110 BOHM y TOMY YM IHIIOMY CTYIIEHI O€pyTh y4acThb y KpHMIHAJIBHHUX
IPOLECYaTTbHUX MPABOBITHOCHHAX, 3A1MCHIOIOTh KPUMIHAIBHY MPOLIECYAIbHY NISUTbHICTh
Ta peaji3yloTh HOPMH KPUMIHAIBHOTO IPOIIECYaIbHOTO IMpaBa, Y TOMY YHCIl B MEKax
THCTUTYTY 3a0e3mnedeHHs Oe3neku oci0, ki OepyTb yd4acTh Yy KpUMIHAIBHOMY
CynounHCTBI. | monepeaHpo iX ycix MOKHA MOJUIMTH Ha JIB1 BEJIMKI IPYIH, a caMe, ocio,
710 SIKUX MOKYTb 3@ HasBHOCTI IT1JICTaB 3aCTOCOBYBATHCS 3aX0AU 3a0€3MeueHHsI Oe3MeKH,
a TakoX oci0 (y TOMY YHCIII OpraHH), 10 MOBHOBAXKEHb SIKMX BIJTHECEHO 3aCTOCYBaHHS
3axo/iB 3a0e3neueHHs Oe3neku. [IprHaliMHI TaKuil BACHOBOK, MOXKHA 3POOUTH SKIIO JI0
pesynbTaTiB y3araibHeHHs cT. 3 KIIK Vkpainu m07aTKOBO 3aCOTYBAaTU TOJIOKEHHS
3akony Ykpainu «lIpo 3a06e3neuenns 6e3nexu ociO, siki 0epyTh y4acTh y KpUMIHATbHOMY
CYJIOUYMHCTBI1». 30KpeMa OCTaHHIN y CT. 2 BUALISE OC10, sIKI MAIOTh ITPaBO Ha 3a0e3MeUeHHS
0e3MeKku, a y CT. 3 BKa3yeTbCsl Ha OpraHu, siKi 3a0€31euyroTh O€3IeKy.

AJie uu 11e TOBHE TPYIyBaHHS TaKUX 0C10, 11100 3MICTOBHO MTPOAHATI3yBaTH iX POJIb,
cTaTyc Ta ImpolecyalibHl 0COOIMBOCTI y4acTi y AIsUIbHOCTI 3 3a0e3nedeHHs 6e3neKku ocio,
AK1 OepyTh y4acTh y KPUMIHAJIILHOMY CyJO4YMHCTBI? Y (paxoBiil JiTeparypi 3BEpTAETHCA
yBara, IO XapakTep 3IICHIOBAaHUX YYaCHUKAMU KPUMIHAJIBHOTO IPOBAHKEHHS
npouecyanbHuX (QyHKLIN, IX poib Ta MPU3HAYEHHS OOYMOBIIOE HEOOXITHICTh iX MOALTY
Ha TMEBHI Kiacu]ikaliiHl rpynu, Ae NpH Takid kiacu@ikaiii Tpeda BpaxoByBaTH
CIPSIMOBAHICTh 1 XapakTep iX AISUTBHOCTI Y KPUMIHAJILHOMY IPOIIECi, & TaKOX ITUT, K1
BOHU TIEPECIiyIOTh, Ta 3aBJIaHHs, SIK1 BUpIIIYIOTh [98, c. 112]. Tak, Hanpukiaa, MOKHA

BKa3aTH, 10 YYaCHUKH KPHUMIHAJIBHOTO MPOBAKEHHS BIAPI3HAIOTHCS 3a XapaKTEpoOM
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MIPABOBOI MPUPOAM CBOEI y4acTi Ta BUKOHYBAHOIO POJUIIO, TOOTO OJIHI 3aJIy4arOThCs A0
Takoi AiSUIBHOCTI (MOTEPHUINKM, TIJ03PIOBAaHMM, CBIJOK TOINO), I1HINI BHUKOHYIOTh
MIPABO3aCTOCOBHI (DYHKITIT IIIOJI0 PyXy KPUMIHAILHOTO MPOBAHKEHHS ([i3HaBaY, CII1TIHM,
MPOKYpOp), 1€ OJHA Ipyla MPEACTaBHUKIB CYJOBOi TUIKA BIaAW 3IIHCHIOE CyIOBUN
KOHTPOJIb y KPUMIHAJIBHOMY MPOBAKEHHI a00 BIAMpaBisie y HbOMY IpaBocyaas. TooTo
JUI JTOCATHEHHS METH JOCTIPKCHHS BBAXKAEMO 30 JOLUIbHE IMpOaHali3yBaTH 1
TEOPETUYHUIA AaCTIEKT MHUTAHHA «yYaCHUK (Cy0’€KT) KPUMIHAIBHOIO MPOBAIKEHHS,
3aBJISIKA YOMY PO3KPUTH OCOOJIMBOCTI Ta CHIEHU(IKY y4acTi 0ci0 y AOCHTIIKYBaHUX.

[Ilomo 3MicTy BIAMOBIIHOTO 3araJlbHOIO MOHSTTS, TO SIK 3a3HayaroTh (axibiii,
TEPMIH «y4YaCHUKHU KPUMIHAJIBLHOTO MPOBAKEHHS OXOIUTIOE SIK CTOPOHU KPUMIHATBHOTO
IIPOBAKEHHS], TAK 1 IHILIKUX 0C10, X04Ya y HAYKOBI JIITepaTypl TAKOXK 3yCTPIYAETHCS TEPMIH
«Cy0’€KTH KPUMIHAJILHOTO TPOBAPKEHHS , KOJIO SIKUX TPATUIINHO CTAHOBIIATH € KaBHI
OpraHu Ta mocajoBi ocobu, siki BemyTh mporuec [127, c. 40]. YV HamoMy IOCHTIIKEHHS
NOHATTS  «CyO’€KTH» a00 «y4YaCHUKH» KPUMIHAIBHOIO NPOBAHKEHHS OyaeMo
BUKOPHUCTOBYBATH SIK CAHOHIMHU. Takoi » MO3HuIlii 30KkpeMa y CBOil poOOTI TOTPUMYIOTHCS
0O.0. I'punbkiB, A.O. Jlami, sKi BKa3ylOThb, IO MOHATTA «CYO €KTH KPUMIHAIBHOTO
MIPOIIECY» TMOBHICTIO 301ra€ThCs 3 MOHATTSAM «YYaCHUKH KPUMIHAIBHOTO TIporiecy» [32, c.
161].

3 mpuBOAy iX 3MICTy Ta CYTIHHMX O3HAaK, TO HAyKOBIl HABOJATh HACTYIIHI
Bu3HaueHHs. [Ipumipom, me y 2003 pori B.M. Teprumaukom cy0'eKTH KpUMIHAIBHOTO
NpoLEeCy BU3HAYAIMCS $K OCOOM, $KI BCTYNAalOTh Yy KPUMIHAJIBHO-MIPOLIECYaAJIbHI
NPaBOBIAHOCUHM Y 3B'SA3KY 3 TMOJIEI0 37104YMHY, YUI IpaBa, TOBHOBAXEHHS Ta O0OB'SA3KU
PErJIaMEeHTYIOThCSI YUHHUM 3aK0HO1aBCTBOM [200, c. 94]. OnHak, sk BBaXKa€EMO, 1€ JICIIO
By3bKE BH3HAU€HHA. bo BOHO NMEBHUM YMHOM OOMEXKYy€e KOJIO 0CiO, siKi IICHO OepyTh
y4acTh Y KPUMIHAIBHOTO MPOBAHKEHHI, aJIKE 11032 I[HOTO KOJIa 3aJIUIIAIOTECS 0CO0H, SIK1
BUMHUJIU CYCIJIbHO-HEOE3MEYHE JISTHHS, TAKOXX Y1 HE OOMEKEHE 1€ BU3HAUCHHS uepe3 He
BKJIFOYEHHSI JI0 MOro 3MICTy, THUX 0cCi0, 10 BHUKOHYIOTh TI€BHI JOMOMDKHI Ta
npenctaBHUIbKl  QyHKIii. Tomy BBakaemo, 1o HaBeneHe B.M. Teprumnukom
YTOUHEHHSI, 1110 BCl 0COOM, SIKI BCTYNalOTh B MPOIECyalIbHI TPABOBITHOCUHH, HE3AJICKHO

BiJI TTiIcTaB 00CATY X TIpaB, MOBHOBAKEHD UM OOOB'SI3KIB, CTa1l KPUMIHAIEHOTO MPOIIECY
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B KOTpii BOHU MPHUHMAIOTh y4acTh, UM TPUBAJIOCTI iX ydacTi B MpoIeci € cy0'ekTamu
(yuacHukamu) KpuMiHasibHOTO Tipotiecy [200, c. 94], Ha HaI oIS, Y OLIBIIIOMY CTYIICHI
BIJITIOBIJJa€ CyYaCHUM YSBIICHHSIM IPO MiJICTaBU Ta YMOBH BH3HAHHSA 0COOOIO Cy0'€eKTOM
(Y4aCHUKOM) KpUMIHAJILHOTO TTPOBA/KCHHSI.

VY cy4acHUX BHJIQHHSX 1€ MOHATTS PO3KPUBAETHCS X0Ua 1 CXOKUM UMHOM, aJie BXKE
Oupin mmpoko. Hanpuknaa, y HaBuanbHOMY NOCIOHMKY «KpuMiHAIBHHIA Mporecy 3a
penakuiero FO.II.  Anenina, JLI. Apkymud TOHSTTS «CyO’€KTH KPUMIHAJIBLHOTO
NPOBA/KEHHS» BHU3HAYAETHCS SIK JIEpP’KaBHI OpraHd, iX MOCaAoBi ocobu, (izmuHi Ta
IOpUJNYHI  0COOM, SKI HQIUICHI 3aKOHOM  BIJIMOBIJIHOIO  KOMIIETCHINED — abo
MpOLECyaTbHUMU TpaBaMU M OO0OB’sA3KaMu JJisl peaiizaiii 3aBgaHb 1 (DyHKIIHA, 1110
MOKJIAJIEHI Ha HUX Y KPUMIHAJbHOMY MPOBAKEHI, 1 SIKI pEali3yloTh iX 31ACHIOIOYU
KpUMIHATBHO-TIPOIECYAIbHY JISUTbHICTh 200 MpuitMatouu B Hiil yuacts [94, c. 118]. La
nediHilis xapakTepusye cy0’ €KTiB KpUMIHAIBHOTO MPOBAIKEHHS Yepe3 BBEICHHS 03HAK
MO>KJITUBOCTI iX y4acTl y KpUMIHAJIbHOT MPOLIECYaNIbHIN AISUTBHOCTI JUI peastizalii 3aB/IaHb
1 GYHKIIIH IIbOTO MPOBAJKEHHSI.

B iHmomy mxepeni — miapydHuKy «KpuMIHaJIbHUNA TpOIEC» 3a 3arajibHOIo
penakiiero J1.I1. Ilucemennoro, JI.J[. Y ganosoi, M.A. Iloroperskoro, C.C. UepHSIBCHKOTO
MO>KHA 3yCTPITH TaKe BU3HAYCHHS MOHSTTS «y9aCHUKU KPUMIHAILHOTO MPOBAKEHHS —
1€ JIep>KaBHI OpraHy Ta MOCaJ0BI 0COOH, SIKI BEAYTh KPUMIHAIBHUN Tpolec, abo ocolu,
10 3a]Ty4aroThCS JI0 HbOTO, BCTYMAIOTh MK COOOI0 y TIPOIeCyalibHI MPaBOBITHOCUHH,
HaOyBalOuM MPOLECYyaIbHUX MPaB 1 BUKOHYIOUH IpolecyaibHl 000B’s3ku [100, c. 109].
Came SK YYaCHMKM KPHUMIHAIbHOI TNpOIECyasibHOI  AISUTBHOCTI Takl  OCOOH
XapaKTepU3yIOThCS aBTOPaMH Yepe3 Te, 10 BUCTYMAIOTh SIK HOCIi MpoliecyaqbHUX MpaB 1
00O0B’SI3KIB, SIKI BIACHE HUMH 1 PEalli3yloThCs Mij 4ac MPOIECyalbHUX MPABOBITHOCHH.
3BepHEMO yBary Ha Te, 1110, 3a CIYITHOIO BKa31BKOIO HAYKOBIIIB, MPOIIECYaJIbHI BITHOCUHA
BUCTYMAIOTh (POPMOIO ICHYBAaHHS KPUMIHAIBHOT MPOLECYyaNIbHIN TISTIBHOCTI, JI€ TIepIi Ta
Jpyre, sSIK BXK€ 3a3Ha4asiocsi, 1 00 €IHY€ MOHSTTS «y4aCHUKH (CyO’€KT) KpUMIHAIBHOTO
IPOBAKEHHS

[Ile omuH BapiaHT NPUKIAAY BU3HAUEHHS MOHSTTS «YyYaCHUKUA KPUMIHAJIHHOTO

NPOBA/KEHHS» HaABEACHO Yy MiapydyHuKy «KpumiHanbHuil mporec» 3a 3arajbHOIO
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penakiiero A5, Xutpu, P.M. IllexaBiosa. [{i aBTopu BH3HAUYaIOTh iX SIK BCl JepKaBHI
OpraHu, CIy>KOOBI Ta NMPUBATHI OCOOU, SIKI 3/IMCHIOIOTh KPUMIHAIBHY MHPOLECYaTbHY
TiSTBHICTH 200 3amy4aroThCs 10 HEi, BCTYMAIOTh MK CO0OI0 B TpOIeCyalbHI
MIPABOBIIHOCUMHM, HAOyBalOYM IMPOILIECYAIbHUX IMpaB 1 BUKOHYIOUM THPOIECyaTbHI
000B’s13kH [97, c. 146]. HaBenene BU3HAUEHHS BKJIIOYA€E Y ce0€ O3HAKH JIBOX MOMEPEIHIX.
Taxk, 11e 1 BiiHeCEHHS TEBHUX OCi0 710 Cy0’€KTIB Yepe3 Ha/laHHs M MpoleCyalbHUX MpaB i
000B’sI3KIB 11X y4acTh Y KpUMIHAIBHIHM ITpoliecyanbHIN TISJILHOCTI, B PE3yJIbTaT1 IKOi BOHH
BCTYMAIOTh MIX COOOI0 B MpOLECyalbHI MPABOBIIHOCHHU, B MeXaX SKHX BIAcHE i
peaizyroTh IpaBa 1 000B’3KH.

Haperrri, octanHii NpuKIIaj] MOHATTS «Y9aCHUKH KPUMIHAJIBLHOTO MPOBAKEHHS
chopMyILOBaHO Y MiAPYUHUKY «KpumiHansHUM mpoliecy 3a 3arajibHor0 peaakiiiero B.S.
Tamisa, FO.M. I'pomeBoro, O.B. Kamminoi, O.I'. Illuno, #ioro BUKIageHO HACTYITHUM
YUHOM: II€ JIep>KaBH1 OpraHH, iX MOcaioBl 1 cIy>k00B1 0coOu, (I3UYHI FOPUIUYHI 0COOH,
Kl HaJJIeH] 3aKOHOM MpOILECYalbHUMH IpaBaMU 1 MPOLECYaAIbHUMU OOOB’SI3KAMH,
peai3yrouu siKki BOHH BCTYTAIOTh 3 HIIMMHU Cy0’€KTaMH Y MPoIieCyalibHI PaBOBIIHOCHHU
1 THM CaMHM 3/1MCHIOIOTh KPUMIHAIbHY MPOLECYAIbHY JIISJIBHICTh 200 OepyTh y4acTh y
HIA I8 JOCATHEHHS TIOKJIQJICHUX HAa HUX 3aKOHOM 3aBlaHb abo s 3axucry
OXOpPOHIOBAaHUX 3aKOHOM 1HTEpeCiB 0coOu, cychnuibcTBa U gaepxkaBu [98, c. 112].
BBaxkxaeMo, 1m0 1€ BHM3HAUYE€HHA € HAWUOUIbII MOBHHUM, apKE€ 10 O3HaK ydacTi y
KpUMIHQJIBHIM ~ TIpolleCyalbHIA  MISUIBHOCTI  Ta  BIANOBIAHUX  IPOIECYaTbHHUX
MPABOBIIHOCMHAX YYaCHHUKIB KPUMIHAIBHOIO MPOBAPKEHHS, HAAUIEHHS iX JJIs LbOTO
BiJIOBITHUMH TPOTIECYATHbHIUMH MPaBaMH 1 IPOIIECYaTbHIUME 000B’SI3KaMU, aBTOPH IIHOTO
HAYKOBOTO BUJIAHHS IIUJIKOM JOPEYHO BIAHOCATH 1 TaKy O3HAKy SIK MijcTaBa abo Mera
yuacTi. Tak, sk 1 y BA3Ha4€HHI1, HaBEJIECHOMY y HaBYaJIbHOMY NOCIOHUKY «KpuMiHANbHUN
nporiec» 3a penaxuieto FO.I1. Anenina, JI.I. Apkyiy, 111 aBTOpY TaK0X aKIEHTYIOTh yBary
HAa TOMYy, IO YyYaCHUKH KPUMIHAJIBHOTO TIPOBA/DKCHHS 3MIMCHIOIOTH HWOTrO a0o
3aJTy4ar0ThCs 10 HhOTO Ta HAAUISIOTHCS BIMOBITHUMU MPaBaMU 1 HECYTh IEBH1 000B’SI3KH
HE TIPOCTO TaK, a Yepe3 HEOOX1THICTh JOCSTHEHHS MOKJIAJCHUX HA HUX 3aKOHOM 3aBJIaHb
abo0 7151 3aXUCTY OXOPOHIOBAHUX 3aKOHOM 1HTepeciB ocoOu. ToOTO MOXKHA BKa3aT, 1110

came 00’€KT KpHUMIHAJIBHUX MPOLECYalbHUX MPABOBIIHOCHH ab0 MeTa MpolecyalbHOI
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JISJIBHOCTI YW TIpolleCyalbHUM IHTEpeC 1 OCHOBHOIO IMIJCTaBOIO Il HaJaHHSA 0CO00i
(oprany) craTycy ydacHuKa (cy0’ekTa) BKa3aHHMX JIISIIbHOCTI a00 BiIHOCHH, BBOXKAEMO, 110
caMme IIi SBUIIA BU3HAYAIOTh BUKOHYBAHY YYaCHHUKOM pOJib, IO BIAMOBIIHO A0 Hel 1
nependavae HajIeHHS 0co01 (opraHy) BIJAIMOBIIHUMH MPOIECyaIbHUMHU IpaBaMH Ta
MOKJIaJIaHHS Ha HEl MeBHUX MPOLIECyaTbHUX 000B’SI3KIB.

BinmoBigHO A0 MOCTIIKYBaHOTO HAMH BHITAJIKy caMe ToTpeda 4u HEOOX1THICTh y
3a0e3mnedeHH] Oe3MeKu 0coOu, sIKka TUM YM 1HIITUM YHHOM Oepe y4acTb Y KpUMIHAJILHOMY
MIPOBAKEHHI, a00 000B’SI30K TSI OKPEMHX CYO’€KTIB TaKy Oe3reKy oci0 3a0e3nmeunTy i
BUCTYNAaTUME TIJCTaBOI0 BU3HAHHSA 1ii y4acHUKOM (Cy0’€KTOM) KpUMIHATBHUX
MpOIECyaTbHUX TPABOBITHOCUH 3 MPHUBOAY 3a0e3redeHHs Oe3meku ocid, siki O0epyTh
y4acTh y KpPUMIHAJIBHOMY CYJOYMHCTBI. | BXe BIANOBIIHO J0 XapakTepy MOTpeOu 4u
000B’sI3Ky BIMOBIIHA 0co0a (OpraH) OTPUMY€E TOM YU IHIIUM MPOIECYaTbHUM CTAaTyC —
npoiiecyaibHl MpaBa Ta 000B’SI3KU. A BXKE pealli3yrouu ix ocoda (opraHn), 6epe ydactb y
KPUMIHAIBHUX TMPOIECYATbHUX TPABOBIIHOCHHAX 3 TPUBOIY 3a0e3MedeHHs] Oe3MeKn
YYaCHUKIB KPUMIHAJIBHOTO NIPOBAHKEHHS. BBaskaeMo, 1110 11€ METO/10JIOT1YHUN BUCHOBOK,
KU MOKe OyTH TOKJIAJCHWA B OCHOBY JOCIIPKCHHS Ta BHPINICHHS MUTaHHS KOJa Ta
MPOIIECYaTbHOTO CTAaTyCy YYaCHHUKIB (Cy0’€KTIB) OCHIKYBAaHMX HAMU KpPUMIHATBHHUX
TIPOIIECyaTbHUX MTPABOBIJHOCHH.

[opsn 3 num 3a171s1 GOPMYITIOBaHHSI BU3HAYEHHSI TIOHSTTS «Y4YaCHUKIB (CyO’€KTIB)
KPUMIHATBHHUX TPOIECYaTbHUX MPABOBIAHOCHH 3 MPUBOY 3a0€3MeueHHs Oe3eKku 0cio,
K1 OepyTh y4acTh y KPUMIHAJILHOMY CYJOYMHCTBI» 3/1MCHUMO aHaJI3 Ta y3arajJbHEHHS
HABEJICHUX BUIIEC BU3HAYEHb 0A30BOTO TMOHSTTS «YYaCHUKH (CyO’€KTH) KPUMIHAIBHOTO
MPOBAKEHHs». MeTOI0 IhOTO € BUIUICHHS HAUOUTIBIN 3HAUYIIUX ISl IHOTO MOHSTTS Ta
SIBUIIIA O3HAK, 110 TPUTAMaHH1 Ta 3HAXO/ISITh CBOE BIJOOpaKEHHS Y HaBEJCHUM Je(PIHIIIIAX
1 SIK1 CHPUATUMYTh MOKJIMBOCTI HABECTH 3MICTOBHY XapaKTEPUCTUKY BKAa3aHOTO MOHSTTS,
SKE € MPEMETOM JOCTIKEHHS Y IIbOMY M APO3ILTI.

Tak, nmpoaHani3yBaBIlM HaBEACHI HOPMATUBHI BU3HAYEHHS BiJMOBIIHUX MOHSTH (CT.
3 KIIK VYkpainu) Ta TeopeTH4HI KOHCTPYKIIi y dhopmi nediHiili «yd4acHUKHU (CyO’ €KTH)
KPUMIHAIBHOTO MPOBA/KEHH», BAOKPEMHMO HACTYIIHI CHUIbHI O3HAKH, SIKI 3HAXOJSATh

CBIiil posiB y HuX. J{o 1X uncia BapTo BIIHECTH TaKi O3HAKH Ta PUCH:
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1. Pi3HOMaHITHICTh CTaTyCiB CYO’€KTIB KPHUMIHAJIBHOTO TMPOBAHKEHHS, aKe
YYaCHUKaMHU BIJIMOBIIHUX KPUMIHAJIBHUX MPOIECYyAIbHUX MPaBOBITHOCHH MOXYTh OyTH
SIK JIep>KaBH1 OpraHU Ta IX IMOCAI0B1 UM CIIy>k00B1 0c00H, TaK 1 (hi3UYHI Ta FOPUAUYHI 0COOH.
30KkpeMa 3BepTaA€EThCS yBara, 1o cy0’eKTaMu KpUMIHAJIBHUX MPOIECyalbHUX BIJHOCHH €
IOPUINYHI Ta (PI3UUHI 0COOU-YYaCHUKH KPUMIHAIBHOTO MPOBAHKEHHS, /1€ KOKHUMH 13 IIUX
Cy0’€KTiB KpUMIHAJIBHUX MPOIIECYATBHUX BITHOCHH Ma€ repeadadeHi 3aKOHOM 000B’SI3KH,
SIKUM BITIOB1AaI0Th KOHKPETHI MpaBa 1HIIoro cy0’ekTa Mux mpaBoBigHocuH [98, c. 19-20].
Pi3HOMaHITHICTP CY0’€KTIB KpPUMIHAJBHOTO TPOBA/DKEHHS  0a3yeThcss Ha  iX
(GYHKIIOHAILHOMY TPU3HAYEHHI, JI€ PI3HI YYaCHUKU KPUMIHAJIBLHOTO MPOBAJKEHHS
BUKOHYIOTh pi3HiI (PyHKiii. CaMe TOMy B TeOpii KPUMIHAIBHOTO MPOIIECY, SIK CBIIYATh
HABEJEHI BUUIE NMPUKIAAM BU3HAYEHb MOHSATTS «YYaCHUKH (CyO’€KTH) KPHUMIHAIBHOIO
MPOBAKEHHs», TpU (HOpPMYJIIOBaHHI BIJMOBIJHOIO BapiaHTa TAaKOTO BU3HAYCHHS,
BKa3yeThCSl Ha JIBI OCHOBHI TpymHM CYyO’€KTiB, a came: Oe3mnocepeiHl BUKOHABIII
KPUMIHAIBHOI MPOLECYAIbHOI AISUIBHOCTI (HANpUKIad, CIiI4l, MPOKYpOpH), a TAKOK
0co0M, SIKI 3alTy4daroThbCs J0 TPOBAKEHHs (HANPUKIIAJ, IMi03PIOBaHi, OOBHHYBAauEHI,
3aXUCHUKH).

2. Haninenns mnporecyalbHUMH TpaBaMU Ta MPOLECYyaATbHUMHU 00O0B’SI3KaMH
YYaCHUKIB KPUMIHAIBHOIO IMPOBA/DKEHHS, SIKI YITKO BHU3HAY€HI KPUMIHAIBHUM
npoliecyalbHUM 3aKOHOJABCTBOM. IIpoliecyanpHi mpaBa Ta OOOB’S3KM BUCTYNAIOTh
KJIFOUOBOIO YMOBOIO y4YacTi OCOOM Y BIATOBIAHIN isSJIBHOCTI, @ TaKOX OCHOBHUM
C0coOOM 3/11MCHEHHS ii 3 00KY TOT0 UM 1HIIOTO Cy0’€KTa y KpUMIHAIIBHOMY MPOBA>KEHHI.
Came nursixom pearizailii mporecyalbHUX MpaB 1 000B’S3KIB YYaCHUKH KPUMIHAIBHOTO
MIPOBAKEHHSI 3a0€3MeUyIOTh SIK pealli3allito CBOTr0 (PyHKITIOHATLHOTO MPU3HAYCHHSI, TaK 1
BUKOHAHHS TIOKJIQJICHUX HA HUX 3aBJIaHb a00 3aJJ0BOJICHHS HAsBHUX iX MOTPeO, 30Kkpema y
oesmeri. 3 iHIIOTO OOKY, 3MICT MPOIECYaTbHUX TPaB Ta MPOIECYaTbHUX O00O0B’SI3KIB
BU3HAYAETHCS 3 YpPaxXyBaHHSIM iX 3JIaTHOCTI a00 MOKJIMBOCTI 3a0€3MEUYUTH BUKOHAHHS
BIJIMOBIIHUX 3aBJaHb a00 3aJ0BOJICHHS HasABHUX Y CYO’€KTa KpPUMIHAJIBHOTO
npoBakeHHs 1noTped. Came TOMy HEBI €MHOIO O3HAKOIO YYaCHUKAa KPHUMIHAJIHHOIO
MPOBAKEHHSI CJIiJT BBAXKATH HAJIIJICHHSI IOT0 BIAMOBITHUMHU MPOLIECYaIbHUMU ITPaBaMU Ta

MOKJIQJIaHHS BIAMIOBIIHUX 00O0B’SI3KIB, SIK1 1 3a0€3M€UyI0Th HOMY MOKJIMBICTH TOBHOI[IHHOT
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y4acTi y BIAMOBITHUX MPABOBIIHOCHHAX. 3 IBOTO MPUPOAY BKA3YETHCS, 110 KPUMIHAIBHI
npoliecyaibHl rapaHTii y By3bKOMY 3HA4€HHI € TapaHTIAMHM, SKI MalOTh 3a0e3MedyBaTH
3aXHCT OCOOH BiJl KpUMIHAIBHUX MPAaBOMOPYIIEHb, OXOPOHSITH IpaBa, CBOOO M Ta 3aKOHH1
IHTEPECH YUYaCHUKIB KPUMIHAJILHOTO MPOBAKEHHS i IMEHYIOThCS TapaHTISIMH ITpaB 0COOU
y KpUMIHQJILHOMY MPOBA)KECHHI, /¢ OCHOBY IIMX TapaHTiii CTAaHOBIATH IMpaBa 1 CBOOOIU
JIFO/IMHHY, SIK1 BCTaHOBIIEH1 Ta 3a0e3neueHi Koncrurymiero Ykpainu [98, c. 22].

3. 3ailicHeHHS y4YaCHMKaMH KPUMIHAJIBHOTO TPOBAKEHHSI MPOIECyaTbHOI
TISUTBHOCTI, fIKa BHCTYyNMa€e $K CMOCi0 BiIOOpakeHHS BUKOHYBAaHUX YYaCHUKOM
KPUMIHAIBHOTO TMPOBAKEHHST (DYHKIIM Ta SK 30BHINIHS (opMa peamizaiii HagaHUX
Cy0’€KTOBI NpoLieCyaIbHUX MPaB UM MOKJIAJEHUX HA HHOTO MPOLECyaIbHUX O00OB’S3KIB.
Tak, y HaBUanbHIN JIITEpaTypl BKa3yeTbCs, 10 HAacaMIlepe] KPUMIHAJIBHHUM IpoLec
(KpUMiHAJIbHE TTPOBAKEHHS) — 1€ JISIIBHICTh CHEIIAIbBHUX YIIOBHOBAXXEHUX JIEPIKABHUX
OpraHiB Ta MOCaJOBUX OCIO, sIKa € BHUJAOM JEpPXKaBHOI IISJIBLHOCTI, IO TMOJsrae y
pO3CIIIyBaHHI KPUMIHAJIBHUX IMPABONOPYILIEHb, iX CyJOBOMY IPOBA/KEHHI, & TaKOX
MEPEBIPKU 3aKOHHOCTI ¥ OOIPYHTOBAHOCTI BHHECEHUX CynoBux pimens [101, c. 7].
AHanmizyroun HaBeleHI BHINE BHU3HAYCHHS, MOXKHA 3ayBOKUTH, M0 YYACHUKHU
KPUMIHAIBHOTO TPOBAKEHHS CTOCOBHO TaKOi MISUIBHOCTI ab0 3IIACHIOITH i1 abo
3aTy4ar0ThCs 10 HEl, 0 BiT0OpaXxKye MpoIecyalbHy MPUPOAY XapaKTepy ydacTi TOTO 4u
1HIIOro cyO’ekTa y KpUMIHaJIbHOMY mpoBajpkeHHl. Came dyepe3 [ii ab0 3aBISKH
JISTIBHOCTI, SIKa CIpsSMOBAaHA Ha JIOCATHEHHS 3aBJaHb KPHUMIHAJIBHOTO IPOBAKCHHS,
TaKUX SK 3aXMCT OCOOM, CYCNUILCTBA Ta JEPKaBU BiJI KPUMIHAIBHUX MPaBOMOPYIICHb,
OXOpoHa TmpaB 1 cBOOOA 0cCi0, 3aKOHHHMX I1HTEPECIB YYAaCHUKIB KPUMIHAIBHOTO
NpoBaKEHHS U BiAOyBaeTbcsi 3aiiicHeHHS MeTu ((yHKmii) y4acTi cyO’ekta y
KPUMIHAIBHOMY CYJOYMHCTBI Ta OTPUMAaHHS BIANOBIIHUX IOPUIUYHO 3HAUYIIMX
pe3yNbTaTIB B Takoi AISUTBHOCTI. 3 IIbOTO MPUBOY TAKOXK CIYITHO BKA3Yy€THCS, IO Y
HayIll KPpUMIHAJILHOTO MPOIECy MepeBaXkae MiAXil A0 HOT0 BU3HAUCHHS K CHEU(IYHOT
JUSIBHOCTI  OpraHiB MPaBOIOPSIKY 13 3aCTOCYBaHHS HOpPM IIpaBa, a caM IMPOILIeC
XapakTepu3ye IUHAMIYHICTh PyXy, 3MiHa 00’€KkTa, cy0’€KkTa 1 3MICTY KPUMIHAJIBHHUX

npoiiecyaibHux BigHocuH [109, c. 14-15].
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4. TlporecyanpHl TPABOBITHOCHMHHU K (opMa Ta HACHIJOK TOTO, 10 YYaCHUKH
KPUMIHQJIBHOTO TIPOBA/DKCHHS 3AIMCHIOIOTH BIAMOBIHI IOPUIWYHO 3HAYYIU 1ii 3
peatizariii mporecyaqbHUX MpaB a00 BUKOHAHHS MPOIECYaTbHIX 00O0B’SI3KiB. 3arajioM y
HayIll KPUMIHAJIBHOTO IMPOIECY Il BIJHOCHMHH PO3IIIIAIOTHCSA SIK ¢dopMa ICHYBaHHS
KPUMIHAJBHOI TPOILECyalbHOI AISUTBHOCTI. 3a3HaueHl BIIHOCHHU TPYHTYIOTbCA Ha
3aKOHOJaBYO BHM3HAUEHHX TMpOLECyalbHUX TMpaBax 1 OOOB’A3KaX YYaCHHUKIB
KPUMIHAIBHOTO MPOBA/PKCHHSI T4 BUHUKAIOTh YHACTIJIOK BUMHEHHS HUMH BiJIMOBILIHUX
IOPUIMYHO 3HAYYyHIMX Mil. 30KkpeMa, HAyKOBI[l BKa3yIOTh, IO IOPUAWYHUM 3MICTOM
KpUMIHAIBHHUX MPOIECYaIbHUX BIIHOCHH € 3akpimieH1 B Hopmax KIIK Ykpainu npasa ta
00OB’sI3KM 1XHIX YYacHHKIB, a (haKTHYHHM 3MICT — I1I€ peajbHO 3J1WCHIOBaHI Jii
YUYaCHUKIB, COPSIMOBaHI HA BUKOPUCTAHHS CBOiX IIPpaB 1 BUKOHaHHA 000B’a3KiB [ 100, c. 45].
@DakTUYHO MOXKHA CTBEP/PKYBaTH, 110 ©O€3 BCTYNy Yy BIANOBIIHI KpUMIHAIbHI
IpoLECyabH1 MPAaBOBIAHOCHHU Ta Y4aCTI B HUX Cy0’€KTH KPUMIHAIBHOIO MPOBAIKEHHS
HE MOXYTh aH1 peayli3yBaTH HaJaH1 iM MpaBa 4 BUKOHATHU MOKJIAJICHI HA HUX 000B’SI3KH,
aH1 3MIMCHUTU OY/Ib-SIK1 IOPUAMYHO 3HAYYIII Jii.

5. HinboBe MpHU3HAYEHHS CTAaTycy CyO’€KTa KPUMIHAJIBLHOTO MPOBAIKEHHSA a00
GbyHKIIIOHAJIbHA CHPSIMOBAHICTh JISUTBHOCTI YYaCHUKA KPUMIHAIBHOTO Cy/MO4YMHCTBA. L5
puca 3yMOBJIEHA, SK YK€ 3a3HAyanocs, AISUIbHICHUM XapakTepOM KpPUMIHAIBHOIO
MPOLIECY, B MEXKAX SKOrO KOKEH 13 MOro y4aCHUKIB BUKOHYE BJIACTUBY MOMY (PYHKIIIIO
(YMOBHO Ka)Ky4H, Ma€ BIACHY «CIEIlai3aIlioy), 110, BIaCHE, 1 CIIPUSE TOCITHEHHIO METH
KPUMIHAJBHOTO MPOBAPKEHHS Ta BUKOHAHHIO MOTO 3aBJlaHb. | X0ua CIij| 3ayBakKUTH, 110
BCl YYaCHUKH KPHUMIHAJIBLHOT MPOIECYaTbHOI isSTIBHOCTI MJIFOTh 33T JTOCSTHEHHS
3araJIbHUX 3aBJIaHb KPUMIHAIBHOTO MPOBAKEHHS a00 3aXUCTy OXOPOHIOBAHUX 3aKOHOM
npaB, cBoOoa Ta iHTepeciB (cT. 2 KIIK Vkpainu), npu 11boMy BOHM BHKOHYIOTH Pi3HI
dbynkii. i dyHKIIi 3yMOBIEH] IXHIM CTaTyCOM, 3HAXOMASTHh BTUICHHS Y BIJMOBIIHUX
npoIecyalbHUX TpaBax Ta 000B’sI3Kax, M0 3 HHOTO BUILIMBAIOTH, & TAKOXK Y PI3HOMY 3a
3MICTOM XapakTepl KpUMIHAIBHOI MPOIeCyaabHOI MISUIbHOCTI. 3a3Haue€Ha BIIACTUBICTH
Cy0’€KTIB KpPUMIHAJILHOTO TIPOBA/DKCHHSI BIMOOpakeHa B TOHATTI, SKE Y HayIll
KPUMIHAIBHOTO MPOLIECY OTPUMAJO HAa3BYy «KpHUMIHAJIbHA IMpollecyalibHa (PYHKIIIS.

OctaHHI0O B HAyKOBIil JiTepaTypl BHM3HA4YalOTh SK «OOYMOBJICHUN 3aBIaHHSIMHU
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KPUMIHQJIBHOTO TPOBAXKCHHS TEBHUN CaMOCTIMHUN HaAmpsIMOK JiSUIBHOCTI Cy0’€KTa
(cy0’€KTiB) KpUMIHAJIBLHOTO MPOBAKEHHS, 1110 MAa€ CAMOCTIHI 3aBJaHHsI, BU3HAYAE MpaBa
Ta O0OB’S3KM CyO’ekTa (Cy0’€KTiB) 1 peali3yeThCs 3a JOTMOMOTOI0 KPHUMIiHATBHO-
mpoliecyaabHuX 3aco0iB y (opMi, periaMeHTOBaHIN KPUMIHAIBHUM MPOIECyaIbHUM
3akOHOJABCTBOM» [94, c. 29]. Omxe, uiIboBe (PYyHKIIOHATBHE) MPU3HAYCHHS yYaCHHUKA
KPUMIHAJIBHOTO MPOBAKEHHS € MOT0 HEBiJI'EMHOIO BJIACTUBICTIO, IO JISKUTHh B OCHOBI
BU3HAUEHHS 3MICTYy MOro mpaB 1 cBOOOJ, a TaKOX XapakTepy Ta CHPSIMOBAHOCTI HOTO
KPUMIHAJIBHOI POIIECyaTbHOI AiSITHHOCTI.

BBaxkaeMo, 110 HaBeleHI pucH  (PI3BHOMAHITHICTH  CTaTyCIB  CyO’ €KTIB
KPUMIHAJIBHOTO  TIPOBA/KCHHS,  HAJUICHHA  MPOLECyaJlbHUMU  TIpaBaMH  Ta
nporecyalbHUMHI 000B’sI3KaMu, 3/11CHEHHS] YYaCHUKAMHU KPUMIHAIBHOTO MPOBAKEHHS
IpoIeCyalIbHOI JISUIBHOCTI, y4acTb Yy MPOLECYalbHUX IPABOBIIHOCHHAX, IUIbOBE
(pyHKIIOHATBHE) MPU3HAYEHHS CTATyCy CYO’ €KTa KPUMIHAIBHOIO MPOBA/IKEHHS) JAI0Th
3araJibHe YSABJIEHHS IPO 3MICT 1 XapaKTE€pHI 03HAKU 3a3HAYEHOro sBUIIA. BiAMoBIgHO 10
METH HAIIOro JOCHKEHHsS, L€ JO03BOJSE OXapaKTepu3yBaTh Ta C(HOPMYIIOBATU
BU3HAYCHHSA TOHATTA «Cy0’€KTH KPHUMIHAIBHUX TPOIECYabHUX TPABOBIIHOCHH 3
npuBoay 3a0esnedeHHs Oesneku ocid, ki OepyTh yd4acTb y KpPUMIHAJIBHOMY
CYJIOUMHCTB1».

[Topsig i3 umM, Ha Hamry AYMKY, 3 HaBEJCHHUX BHIIE MOJ0XKEHb, SKi € OCHOBOIO
XapaKTePUCTUKXA OMUCAHOTO sIBUIIA (O3HAK/pUC TIOHATTS «Yy4YacHHK (CyO’€KT)
KPUMIHAIBHOTO MPOBAKEHHS»), TOLIIBHO TAKOX BHUOKPEMUTH TMEBHI BIACTUBOCTI, IO
BU3HAYAIOTh CaME€ CUCTEMHUI acleKT KPUMIHAJIBLHOTO IPOBAXKEHHSI 1[I0 3aCTOCYBaHHS
3aX0/IB Oe3MeKHu CTOCOBHO 0cCi0, siIKi OepyTh y4yacTh Yy KpHUMIHAJIbHOMY CYAOYHMHCTBI.
Mnerbes mpo acmekTH, sKi JJOJaTKOBO XapaKTepU3ylOTh y PiBHiH Mipi BCiX YJacHHKiB
KpUMIHAIBHOI POIIeCyalIbHOT AisUTHbHOCTI. Tak, BBaXkaeMo, 110 JI0 X YMCIIa BAPTO BIAHECTH
HACTYIHI TOJIO)KEHHS $K: 1) CHCTEMHICTh: YYaCHMKH KPUMIHAJILHOTO MPOBAIKEHHS
YTBOPIOIOTh CKJIQJAHY CHCTEMY CYO’€KTIB, IO B3a€MOJIIOTh Yy MeXaxX KpPUMIHAJIBHOI
MPOIECYaTLHOT ISTTLHOCTI MIX COOO¥0, ITT0 TIependavac ixX B3aEMO/I110, KOPECTIOHTyBaHHS
ix mpaB Ta OOOB’S3KIB MDK €000 (TOMy IIpaBy Ha O€3IeKy TaKoro ydaCHHMKa

KPUMIHAJIBHOTO MPOBAKEHHS SIK MOTEPIUINNA Ma€ BIAMOBIAATH 000B’SI30K caiayoro abo
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MIPOKYpOpa BXKUTHU 3aXOJiB J10 3a0e3nedeHHs Oe3MeKy MOTEpHiioro); 2) HOPMaTUBHO-
IpaBoOBa perjiaMeHTallisl: mpaBa, 000B’S3KHW Ta KOMIIETEHIIS YYaCHUKIB KPUMIHAIBHOTO
MIPOBAKEHHSI YiTKO BU3HAYCHI 3aKOHO1aBCTBOM (30kpema, KITK Ykpainn), mo 1o1aTkoBo
aKIIEHTY€ YBary Ha Ba)KJIMBOCTI HAJEKHOTO Ta BCEOIUHOTO MPABOBOTO 3aKPIIICHHS SIK
KPUMIHAJIBHOTO TMPOIIECYyaqbHOTO CTAaTyCy TOTO YH IHIIOTO YYacHUKA KPHUMiHAIbHOT
MIPOIECYaATbHOT JISUTPHOCTI (ITOTEPITLIOTO, IMiI03PI0BAHOTO, CBIJIKA, CIIIYOT0, MPOKYpOpa
TOIIO), TaK 1 MEXaHI3MIB Ta TapaHTId Horo peaizarlii (IPoOIECYaTbHOTO MOPSAKY
3aCTOCYBAaHHS 3aXOJiB 3a0e3MedyeHHs Oe3neku; 3) AMHAMIYHICTh: POJib, OOCAT Ta 3MICT
paBa YYaCHUKIB KPUMIHAJIBHOTO TPOBAPKEHHS MOXYTh 3MIHIOBAaTHCS IIiJ] Yac
JIOCYJIOBOTO PO3CIIIIyBaHHS a00 CYIOBOTO PO3IIIALY 3aJeKHO BiJ CTajii mporecy ado
CHUTYallii, [0 CKJanacs (MpUMIpoOM, MOKE€ BUHUKHYTH CUTYallisl HEOE3MeKH, sika moTpedye
BXKUTTS BIJMOBITHUX 3aXO1B O€3MEKH YK B3araji 3aCTOCYBaHHS JIOJATKOBUX 3aXO/iB UM
iX ckacyBaHHs, a 00 0co0a 3MIHIOE CBiil MpOIECyaIbHUM CTaTyCc 3 OOBHHYBA4€HOTO
MIEPETBOPIOETHCS HA BUMIPAB/IAHOTO a00 3aCy I?KEHOT0, TO BiJI0OYBA€ThCS 3MiHA POJIL, aJIe YU
BCI MpoOIleCyalbHi MpaBa BTpavae Taka 0coda YM HABIAKH OTPUMYE JIOAATKOBI), TOXK IEH
aCTIeKT Ma€ 3HAYCHHS ISl HAJIS)KHOTO HOPMAaTUBHO-TIPABOBOTO PETYIIOBAHHS TUHAMIYHOT
CUCTEMH KPUMIHAJIBHUX MPOIECYaTbHUX BIIHOCHH Ta iX YYacHHKIB; 4) (yHKI[IOHAIbHA
PI3HOMAHITHICTh: YYAaCHUKH KPUMIHAIBHOTO MPOBAIKEHHS BUKOHYIOTH PI3HI (PYHKIIII,
X04Ya Ha IIe BXKE 3BepTajiacsl yBara, 3ayBa)KMMO, III0 LIeH acleKT Ma€ BAXKIUBE 3HAUCHHS
JUIs 3°SICYBaHHS XapakTepy Ta 3MICTy MAii, sIKI 3A1MCHIOIOTh YYaCHUKH KPUMIHAIBHHUX
MPOLECYyaTbHUX MPAaBOBITHOCHH, TOX WMIEThCA MPO T€, W0 ISJIBHICTH KOXKHOTO 3
YYaCHUKIB Ma€e OyTH CIpsSMOBaHA Ha BUKOHAHHS 3aBJIaHb KPUMIHAJILHOTO MTPOBAKEHHS,
30KpeMa B YaCTHUHI 3a0€3MEYCHHS] OXOPOHM IpaB, CBOOOJ Ta 3aKOHHHUX IHTEPECIB MOTO
YYaCHUKIB (y TOMY YHCTI i Y KOHTEKCTI 3a0€3MeUeHHs IXHbO1 O€3MEKHN ), 2 TOMY LIeH acleKT
HaOyBae 0COOMMBOT Bard JUIss YTOYHEHHS Ta HAJEKHOTO HOPMATHBHO-IIPABOBOTO
3aKpiTUICHHS OOOB’SI3KIB JIEP’KABHUX OpPraHiB 1 MOCAJA0BHX OCIO MI0JI0 3a0e3MeueHHS
0e3neku oci0, siki O6epyTh y4acTh Y KpUMIHATBHOMY CYAOUYMHCTBI.

VY3aranpHIOIOUM HaBeleHEe, CHOpMYITIOEMO OaYeHHsSI PO3YMIHHS 3MICTY HOHSATTS
«y4acHUKH (Cy0’€KTH) KPUMIHAJIILHUX MPOIECYaATbHUX IPABOBITHOCUH 3 3a0€3MEeUCHHS

Oe3meku oci0, Akl OepyTh y4yacTb y KPUMIHAJIBHOMY CYIOYMHCTBI». Tak, miax HUM

122



MPOIMOHYEMO PO3YMITH B3a€EMOJIIIOUY CHUCTEMY JIEP>KaBHUX OPraHiB Ta iXHIX MOCAOBHX
(cmy>x60BHX) 0cC10, GIBUYHMX Ta OPUANYHHX OCI0, IpolecyalbHUN CTaTyC SKHX
nependadeHo KpPUMIHAIBHUM TIPOIECYyaJTbHUM 3aKOHOJABCTBOM, SIKI 3IIMCHIOIOTH
MpOLECYaNbHY MISUTbHICTh Y (hOpMiI BUKOPUCTAHHS MPOLIECYAIbHUX MPAaB Ta BUKOHAHHS
npolecyalbHUX 00OB’S3KIB, IO BiAOOPaXylOTh BUKOHYBaHI HUMHU (PYHKIIIi 3 TMPUBOIY
3JIIACHEHHS 3aXO0/1B, CIIPSIMOBAaHUX HA 3aXHCT KUTTS, J)KUTIIA, 3I0POB'S Ta MaiiHa OKPEMHX
0ci0 BiJ] MPOTUIIPABHUX MOCSATaHb, 3 METOIO0 CTBOPEHHS HEOOXITHUX YMOB JJIsl HAJIC)KHOTO
BIJMpaBJIeHHs mpaBocynnas. HaBenene BH3HAuYEHHS BBaXaeMo (OPMYIIOBAHHSIM Y
«IPOKOMY» (popmarti. J{j1st 3pydHOCTI IPOMOHYEMO TAKOK HOTO «CKOPOYEHY» PEIAKIIIIO:
YYaCHUKU (CYO’€KTH) KPUMIHAJIBHUX MPOIECYaTbHUX MPABOBIIHOCHH 3 3a0€3NEUYCHHS
0e31eku 0ci0 y KpUMIHATIBHOMY CYJIOYMHCTBI — II€ JIep>KaBH1 OpraHH, iX MocajoBi 0cooH,
G3UYHI 1 IOPUANYHI OCOOH, MPOIECYaTbHUNM CTATyC SIKUX BH3HAYEHO 3aKOHOM, IIO
peani3yroTh CBOi MpaBa il 000B’S3KM 3 METOIO 3aXUCTY KUTTS, )KUTIIA, 3I0POB’S Ta MaiiHa
0c10 B1J] MPOTUIIPABHUX MOCATAHb JUI 3a0€3M€YEHHS HAJIEKHOTO TPABOCY IS

3anponoHoBaHl BUCHOBKHM, Ha HAllle MEPEKOHAHHsS, MOXYTh OyTH IOKJIAJCHI B
OCHOBY SIK KJIIOYOB1 1/1€i I OMNpaloBaHHS Ta BU3HAYCHHS 0a30BUX HaIpsMIB
YIOCKOHAJICHHS HOPMAaTHUBHOTO, OpPraHI3allifHOrO, Cy0’€KTHOTO Ta CHUCTEMHO-
CTPYKTYPHOT'O acHEKTIB JOCHIKYBAHOTO 1HCTUTYTY 3a0e3rneueHHs Oe3neku ocid y
KPUMIHAIBHOMY CYZOUMHCTBI.

Kpim TOro, 3HaueHHs mJid JOCHIKYBAHOTO HAMHU aCleKTy KpUMIHAJIBHOI
MPOLECYATTbHOI JISUTbHOCTI CY0’€KTIB KPUMIHAIBHOIO MPOBAXKEHHS MA€ iX Kiacu(iKailisl.
ba3oBoro Te3010 poO3B’sA3aHHA BKAa3aHOTO MUTaHHA Oyae ToM (akrt, mo 3abe3neueHHs
Oe3rneku ocio, ki OepyTh y4acTh y KpUMIHAIBHOMY CYJTOUYHMHCTBI, € OKPEMOIO YACTUHOIO —
YACTUHOIO KPUMIHAJIBHOTO MPOBA/KEHHS Ta MPOSBOM BIJAMOBIAHOI MPOLECYabHOI
JisTbHOCTI. BiAMOBITHO 1 HOTO YYaCHUKHU B 3arajlLHOMY BUTIISA/l € YYaCHUKAMHU IHOTO
MPOBA/DKEHHSI Ta BKa3aHOi MAisUIbHOCTI. TOX, iX CHCTEeMy TakK caMO MOXXHa Oyje
3rpynyBaTH, HaNpUKIAJ, 3 YypaxyBaHHAM THX KpHUTEpliB SK 1 B3araji CcyO’€KTIiB
KPUMIHAJIBHOTO MpoBaKeHHs. CaMe TOMY MOCTaBJIeHE 3aBJaHHs CIpOOyeEMO BUKOHATHU
Ha TPYHTI aHamizy kiacudikallii, ski HaBEICHO HAYKOBISIMU Y (axoBiil miTeparypi

CTOCOBHO Kiacu@ikamii cy0’ekTiB (y4aCHUKIB) KPUMIHAIBHOTO TIPOBAKEHHS. K
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MpaBUJIO0, IIOJI0 iX KiacudiKallii y HayKoBi# JliTepaTypi iie MOBa PO HACTYIIHI IM1/ICTaBU
Ta pe3yJbTaTH iX 3aCTOCYBaHHS.

[lepiia, yMOBHO KaxXy4H, «HOpMaTHUBHa» Kiacu(ikailis, B OCHOBY SIKOT OKJIQJCHO
BioOpakeHHs TpaBoBoro perymoBanHd y KIIK crarycy okpeMux y4acHHKIB
KPUMIHATBHOTO MPOBa/KEHHs. Tak, HayKOBIIB BKa3yioTh, mo ynHHUNA KIIK Ykpainu
MICTUTh BU3HAUEHY 3aKOHOJIABIIEM KiacH(]iKaIlito YIaCHUKIB KPUMIHAJIILHOTO TIPOIIECY, a
came: 1) cyn, cyaus, CIiauui Cyas, MPUCSHKHUN; 2) CTOpOHA OOBMHYBA4Y€HHS; 3) CTOPOHA
3axucTy; 4) NOoTepnuiuii, MOro MpeaCTaBHUK; S5) IHII YYaCHUKH KPHUMIHAIBHOTO
npoBapkeHHs [127, ¢. 40]. Takuii morsia, 1HCHO BiIOOpaKyrOUH TO3HUIIII0 3aKOHOIABIIS
3 nporo nutaHHs (r1. 3 KIIK Vkpainm), 30cepempkye yBary came Ha MpOLECyalbHOMY
CTaTycl, IKM MOKe OTpUMATH 0c00a SIK yHaCHUK KPUMIHAJIBHOTO MPOBAIKEHHS a00 HOTro
cy0’ekT. 30KpeMa aBTOpH, YMIO MO3UIIII0 HABEACHO, 3ayBaXKyIOTh, 1110 TEPMIH «CyO’€KTH
KPUMIHAJIBHOTO MPOBA/DKEHHS» TPAJAULINHO OXOIUIIOE KOJO JAEpKABHUX OpraHiB Ta
nocajioBux oci0, ski BeAyTb mpouec [127, c. 40]. Jemo He MOTOKYyeEMOCS 3 TaKUM
17IX0/I0M, aJK€ Y TIEBHII YaCTUHI BiH 3MilIye (OKYC 3 Cy0 €KTHOT XapaKTEPUCTUKH 1HIITNX
YYaCHHUKIB, HEMOB BUKJIIOUAIOUH X MPOIIECyalbHY MPABOCYO’ €EKTHICTb, aJl€ K 11€ 3BICHO HE
tak. [Ipumipom, y ct. 2 Ta ct. 3 3akony Ykpainu «lIIpo 3abe3neuenns 6e3mnexu ocio, siKi
OepyTh ydacTh y KPUMIHAJILHOMY CYJOYMHCTBI» YCIX HaBEJICHUX BHIIEC Y4YaCHUKIB
(cy0’exTiB) pakTUUHO MOALICHO Ha «OCi0, SIK1 MalOTh MPaBO Ha 3a0e3MedYeHHsT Oe3MeKn»,
Ta «OpraHy, sKi 3a0e3meuyroTh 0e3nexy». | SKio mpoaHatizyBaTi WOTO MOJOXKEHHS, TO,
HaBeJleHa BULIE KiacuQikallisl, OXOIJIeHa TUMH JBOMA TPYNaMH, SKi BU3HAYEHO Y I[bOMY
HOPMAaTUBHO-TIPAaBOBOMY akTi. HameBHO, «HOpMAaTUBHUI» KPUTEpId HE € TaKuM, IO
CHPUSITUME JOCATHEHHIO METH HAILIOTO JOCHIIKEHHS.

Xoua B IHIIMX JKEpenax BUEHI MO3HAYaloTh 1ei Kiacu(ikauiiHui KpUTepiil sk
noain 3a (yHKIII y4YaCHMKAa KpPUMIHAJIBHUX TMPOIECYAIbHUX BIMHOCHH. Tak,
3a3HAYAETHCS, 1O 3AJEKHO BiJ 3A1MCHIOBAHUX KPUMIHAJILHUX MpOIeCyalbHUX (HYHKIIN
YYAaCHUKH TOAUIAIOTHCS TaKUM 4YMHOM: 1) cyn (Cynas, Cliguuid cyajlis, IPUCSDKHI); 2)
CTOpOHa OOBHHYBaueHHSI (TIPOKYpPOpP, KEPIBHUK OPraHy JJOCYIOBOTO PO3CIiAyBaHHS,
cmauuid); 3) cropoHa 3axucTy (IMiI03pIOBaHUN, OOBHHYBAay€HUMU, BHIPABIAHUM,

3acy/KeHUH Ta iX 3aKOHHI PEACTaBHUKH, 3aXUCHUK); 4) MOTEPIUINAHN 1 HOTO MPEICTABHUK;

124



5) iHII Y9aCHUKHM KPUMIHAJILHOTO MpoBajKkeHHs [ 98, ¢. 112]. [ HayKoBIIl XapaKTepu3yoTh
1110 Kacu(iKaIliio sk Taky, 110 3aCHOBaHa Ha (PYHKIIIOHATIBHIN O3HAIlll, aJlKe BiI0Opaxye
OCHOBHI KpUMIHAJIbH1 MpoliecyaibHi QyHKINT. AJie Yi J1HCHO BOHA BPaXOBY€E BU3SHAYCHHS
noHATTS tux ¢yHkiii? 3okpema M.I. Motopurina 3a3Havae, 1110 BUBYHUBIIM JTYMKHU
BueHux-npouecyanictiB 1 HoBud KIIK, HOpmH sikoro 0a3yloThCsS Ha MNPUHLUIIL
3MarajbHOCTi, MOXHa 3pOOUTH BHCHOBOK, IO KPUMIHAJIBHO-TIpOIeCyalbHl (YHKIT
JISATHCS HAa TPU OCHOBHI (PYHKITIT — OOBUHYBau€HHS, 3aXHUCTY 1 BUPIIICHHS KPUMIHAJIBHOT
CTIpaBH, SIK1 BIIOKpeMIIeH1 oHa Bi oHOi [119, c. 421]. Ilorogumocs 3 1iuM ii BUCHOBKOM.
AJe Toal BapTO 3BEPHYTH yBary, M0 BHUXOASYM 3 TAKOro OayeHHS KpPUMIHAIBHHUX
npolecyaabHuX (QYHKIIIH, HAaPUKIIaI, TOTEPILINN Y1 CBIOK JCIIO BUXOIATh 3a MEXKI 1€l
kiacuikarii, Tak caMo 1 CITUUN Cyasl, SKUM 3M1MCHIOE HE (DYHKIIIIO TPaBOCYs, a
cynoBuid koHTposb (1. 18 cr. 3 KIIK VYkpaiaum). Ane K CBIIYUTH CUCTEMHHUN aHai3
3alpONOHOBAHOI  Kjacudikaiii, ii aBTOPU 3aCTOCOBYIOTh TOHATTA «KPHUMiHAJIbHA
npoiiecyaibHa QYHKIISD Y 11 MUPOKOMY PO3yMiHHI (BUPaXKEH1 y 3aKOHI OCHOBH1 HANPSIMHU
MpoleCcyalbHOI MISUTBHOCTI, IO 3AIMCHIOIOTBCA 3 METOK peajizaiii 3aBlaHb
KpUMIHAIBHOTO mpoBaykeHHs) [ 98, c. 17]. IlinTBepmxyroun OOIPYHTOBAHICThH LIET
kiacudikailii, Bce % Taku 3HOBY 3a3HAYUMO, 1110 BOHA OUIbIIIE BIJMOB11a€ HOPMATUBHOMY
KpUTEPIIO 1 sIK momnepennsa no3uiis 6aszyerbea Ha 1. 3 KIIK Ykpainu, BigoOpaxyrouu
BJIACHE KPUMIHAJILHUHN MPOIIECYATbHHN CTAaTyC yYaCHUKA KPUMIHATBHOTO TTPOBAIKCHHSI.
Are BapTO 3BEpHYTH yBary, 10 B YaCTHHI XapaKTEPUCTUKH IHIIUX YYaCHUKIB
KPUMIHAIBHOTO MPOBAKEHHS, TPEICTABHUKKM HABEJIEHOI MO3MULIT MOAUISIOThH X caMe 3a
(GYHKITIOHAJILHOIO POJITIO, 30KpeMa BUIUISIIOYH TaKi TPYIH K: a) 0COOH, SIKi 3TIMCHIOIOTh
HIIIATUBHY JOTIOMOTY Y BHSBJICHHI W PO3KPUTTI KPUMIHAILHOTO MPABOMOPYIICHHS
(3asBHUK, KOH(IACHIIIMHUI CIIIBPOOITHUK); 0) 0COOH, SIK1 3aXUIIAIOTh Y KPUMIHATBHOMY
IIPOBA/KCHHI IUBLILHO-TIPABOBI 1HTepecH (IIMBUIBHHUI MO3WBaY, [UBIILHUN B1JIIOBIIAY,
iX TpeNCTaBHUKUA W 3aKOHHI MPEJCTABHUKH); B) OCOOM, K1 BOJIOAIIOTH CHEIlaIbHUMU
3HaHHAMH (EKCIEPT, CIIEUIATICT); T) 0COOH, SIKI CIPUSAIOTh KPUMIHATBHOMY MTPOBAIKEHHIO
(cB1IOK, TepekyIaaay, MOHITHIA, CEKpeTap CyI0BOTO 3aCiJaHHs, CYTIOBUI PO3TOPSTHUK); JT)
oco0wu, sIKi 0epyTh y4acTh Y KpUMIHAIBHOMY MPOBAKEHHI Y 3B’SI3KY 13 3aCTOCYBaHHSIM

3aMOODKHUX 3axO0JiB (MOpy4uTensb, 3actaBomaBerb) [ 98, c. 112]. Takuit Oinbm
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PO3TOpPHYTHUH MiJIX1/1, HA HAIl MOTJIsA, € OUIbII MEePCHEKTUBHUM ISl JOCSITHEHHS METU
I[BOTO JTOCIIIJKSHHSI.

Tox, BapTO BecTH MOBY M0 MNpH Kiacu@ikaiii y4acHUKIB KpPUMIHAJIBLHOTO
MIPOBAKEHHSI, 30KpeMa MPOBAIKEHHS M0 3aCTOCYBAHHIO 3aX0/11B 3a0€3MeUYEeHHS 0C10, SIK1
OepyTh y4acTb y KpUMIHAIBHOMY CYJJOYMHCTBI, BapTO BPaxyBaTH yCl XapaKTEpHI PUCH iX
cTarycy. Y mboMy KOHTEKCTI 3BEpHEMO yBar Ha Touky 30py JI.M. JloGoiika, O.A. banuyka,
AK1 3a3HA4al0Th, 110 YYACHUKH KPUMIHAJIBHOTO MPOBAKEHHS PI3HATHCA 32 CBOIM
IpOIeCyaIbHUM CTAHOBHILIEM, BUKOHAHHSIM KPUMIHAIBHUX TMPOLECYaTbHUX (PYHKIIN 1
3aBJlaHb 1 HAMOUIBII BJAJIOI0 € Kiacu(ikallis, OCHOBOIO SIKOi € MmpoliecyaibHa (yHKIIIS
yuachauka [109, c. 19].

[ sik BKa3yrOTh HAYKOBIIl, YYACHUKH KPUMIHAIBHOIO MPOILIECY 32 KJIACU(DIKAIIITHOO
O3HAKOIO BIAMOBIIHO 70 (DYHKIIOHAIBHOTO KPUTEPII0 YYACHUKIB MOXKHA PO3JUIUTH Ha
Takl rpynu: l. y4acHHMKH, SIKI BUKOHYIOTh (DYHKLIIO IpaBoCyAls ad0 KPUMIHAIBHOIO
CYJOYMHCTBA (CyA, CHIIUUi Ccyansd). 2. YYacHHKHM, $AKI BHUKOHYIOTh (DYHKIIIIO
KPUMIHAIBHOTO TMepeciiayBaHHs abo (yHKII0 OOBUMHYBAYEHHS Yy KPUMIHAILHOMY
NPOBAKEHH1 (IMyOJIYHUIT OOBMHYBay, KEPIBHUK OpraHy JOCYJOBOTO pPO3CIiAyBaHHS,
CIITYMM, TOTEPIUINI, MPEACTABHUK MOTEPIIOro, IMUBUILHUN TO3UBaY, MPEICTABHUK
[IMBUILHOTO TI03MBaya) — CTOPOHA OOBUHYBAUCHHSI. 3. YYACHUKH, IKI BAKOHYIOTh (DYHKII11O
3axucTy (Mig03pIoBaHUi, OOBUHYBAUYC€HWM, 3aCy/DKEHUM, BHUIMPABAAHUM, 3aXHCHUK,
IIMBUIBHUM BIATIOBIIAaY, MPEJICTaBHUK IIMBUILHOIO BIJAIOBi/Jada) — CTOpPOHA 3aXHUCTy. 4.
YYaCHUKH, SIKI BUKOHYIOTh JOMOMDKHY (YHKLIIO a00 iX IlI€ Ha3WBaIOTh YYAaCHUKH, SIKI
CTIPUSIOTh BUKOHAHHIO 3aBJIaHb KpUMIHAJIBHOTO cygpounHcTBa [109, c. 19; 97, c. 146-147].
Sk BOauaeThCsI, TAKUH TXIT OLIBIN BIAMOBIAE AISUTBHICHOMY aCIEKTy XapaKTEePUCTUKH
KPUMIHAIBHOTO MPOBA/KEHHSI Ta CTATyCy MOro CyO’€KTIB K yYaCHUKIB BIJMOBIAHHMX
NpaBOBIAHOCHH. TakoX BiH y OUIBIIOMY CTYIEHI BioOpaxkye came (yHKIIOHAIbHUN
KPHUTEPIH.

3ayBaXUMO, 10 Y JEAKUX JDKepenax Taka Kiacuikallis TOJaeTbes y OUIbII
HIMPOKOMY  BUIUIAAI. 30KpeMma, BKa3yeThCs, M0 BIAMOBIAHO /0  KPHUTEPIIO
(GYHKIIOHAJILHOTO TPHU3HAYEHHSI Ta POl CYO €KTIB Yy KPUMIHAJIBHOMY MPOBAJKEHHI

BUUISAIOTH HACTYIHI Tpymu: 1 rpymna— cy0’€KTH KpUMIHAJIBHOTO CY0’ €KTH, SIKI BAKOHYIOTb
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GyHKIIIIO TTPaBOCY IS, 2 TpyIa — Cy0’ €KT, Ikl BUKOHY€E (DYHKIIIIO CYJJOBOTO KOHTPOJIO; 3
rpyna — Cy0’€KTM TPOBa/DKEHHS, 110 BHUKOHYIOTh (YHKIIO KPUMIHAIBHOTO
nepeciiayBaHHs; 4 rpyna — cy0’€KTH KPUMIHAJIBHOTO MPOBA/HKEHHS, 10 BUKOHYIOThH
(GYHKIIIO 3aXUCTY Y KPUMIHAJIBHOMY TMPOBAPKEHI; 5 rpymna - cyd’€KTH KpUMIHAIBHOTO
MPOBA/KEHHS, SIKI HE € CTOPOHAMHU TPOBAKEHHSI, aJie 3aI[IKaBJICHI B IEBHOMY Pe3yJbTaTi
KPUMIHAJIBHOI CIIPaBH, OCKUIBKH 3aXHUIIAI0Th CBOI 0COOHCTI 200 MPEACTaBIAIOTh IPaBa Ta
3aKOHHI IHTEPECH IHIIKX 0Ci0; 6 TpyIa — iHIII CY0’ €KTH KPUMIHAIBHOTO ITPOBAKEHHS, SIKi
3aTy4aloThCs 10 HHOTO ISl CIIPUSHHS 311HCHEHHIO KPUMIHAIBHOTO TPOBaKeHHS [94, c.
118-119]. BBaskaeMo Takuil mixia MIJTIKOM MPUAHATHUM JJIsl TOCSTHEHHSI METH HAIlIOTO
JOCHIDKEHHS, aJK€ BIH HAOYHO IOKa3ye, II0 caMe€ Ta SKUH CyO0’ €KT BUKOHYE MpHU
peaizaliii OKpeEMOTO «HaIpsMYy MPOLEeCYaIbHOI JISTIBHOCTI, IO 3/IIMCHIOIOTHCS 3 METOIO
peasizarlii 3aBJjaHb KPUMIHAJILHOTO MPOBAIKEHHSD.

VY3aranpHIOIOYM HaBeAEHI BUILE Kiacuikaiii 3a (pyHKIIOHATBHUM KpPHUTEPIEM,
CHpOOYEMO HABECTH MAKCUMAJIbHO HIMPOKO MOKJIMBI TPYIU YYACHUKIB KPUMIHAIBHOI
MPOLIECYATTLHOT AISUTBHOCTI 3 YpaxXyBaHHM iX poJi: 1) yd4acHUKH, sIKI BAKOHYIOTb (DYHKITIIO
NPaBOCYAJISA; 2) YYaCHUKH, SIKI BUKOHYIOTh (DYHKLIIO CYJIOBOTO KOHTPOJIIO; 3) YYACHUKH,
K1 BUKOHYIOTh YHKIT110 OOBUHYBau€HHS; 4) YYaCHHUKH, SIKI BAKOHYIOTh (DYHKIIIIO 3aXUCTY
BiJl OOBMHYBAaYEHHS; 5) YYaCHHUKH, SIKI 3aXUIIAIOTh y KPUMIHAIBHOMY IMPOBAIKEHHI
LIMBLIBLHO-IPABOBI 1HTEpeCH; 6) yHaCHUKH, 5Kl 3aXUIIAI0Th a00 MPeACTaBIsI0Th MpaBa Ta
3aKOHHI 1HTE€pPECH 1HIUX 0Ci0; 7) y4aCHHUKH, SIKi 3A1MCHIOIOTH JOTIOMOTY Yy 1HII[IFOBaHHI
KPUMIHAJIBHOTO TPOBA/DKEHHS; §) YYaCHUKH, SIKI 3aly4aloTbCad OO0 KPUMIHAIBHOIO
MPOBA/KCHHS ISl CIPUSHHSA MOro 3MIACHEHHIO; 9) y4YacHUKH, SKi BOJIOIIOTH
CHeIaIbHUMU 3HAaHHSIMH Ta HAJalOTh JIOMOMOTY IHIMUM YYaCHHUKAM KPUMIHAJIBHOTO
npoBakeHHs; 10) ydacHUKH, K1 3aly4daloThCs 10 KPUMIHAJIBHOTO MPOBAKEHHS Y
3B’A3KYy 13 3aCTOCYBaHHSM  OpTraHi3alliifHO-3a0e3MedyBaIbHUX 3axo0/iB  (3aXO/IiB
3a0e3neyeHHs], 3anoODKHUX 3aXO[iB, BUKOHAHHA CYIOBHX pIIIEHb Ta MIKHApOAHOI
MIPABOBOI JOIIOMOTH).

He nperenayroun Ha iCTUHY B OCTaHHI# 1HCTaHIIIi, BCE % 3BEPHEMO yBary Ha Te, 1110
3anponoHoBaHa KiacudiKallis OXOIUTIOE OUIbIIE KOJIO 0Ci0, HIXK HaBeJeHI BUIE (Xoda

BOHM TMOTEHIIITHO 1 BKJIIOUAIOTH/00’ €HYIOTh OKpeMi Tpymu), BoaHouac, sk BOadaeTscs,
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3anponoHoBaHa Kiacudikallis Ja€ MOXJIMBICTh OLIBII MOBHO Ta OLIBII HAOYHO
MIPOJICMOHCTPYBATH YYaCHUKIB, K1 peaibHO a00 TMOTEHIINWHO MOXYTh OpaTH y4dacTh y
KPUMIHAJIbHOMY TPOBA/KEHHI Ha BCIX WOTO CTajisiX, y BCIX BUAax Ta Qopmax
MIPOBA/KEHB, K1 BIOYBAIOTHCA IMiJ1 Yac Moro 3aiicHeHHs. Takoxk BiaMidaemo, 0 Taka
KIacudikalisi moka3zye y4aCHUKIB KpUMIHAIBHOI MPOIeCyalbHOT AISUTBHOCTI Y PI3HHX 3a
XapakTepoM Ta 3MICTOM KPHUMIHAIBHUX MPOLECYaTbHUX BITHOCHHAX, YMOBHO Ka)KydH,
OCHOBHOTO, JIOMIOMDKHOTO, CYIYTHBOTO a00 B3a€EMOMIIOYOTO 3 KPUMIHAJIHLHUM
CYAOYMHCTBOM Xapakrtepy. Ha Hamn morms, Takuil mijaxiJ BapTHI yBaru Ta MOXe CTaTu
IPEIMETOM JUISI TOANIBIINX HAYKOBUX JOCHIIKEHb.

[ BigMITHMO, IO Taki BUCHOBKM 3HAXONATh CBOE€ MIATBEP/UKCHHS Y IMparsix
HAYKOBI[IB, 30KpeMa TaKHX, IO CTOCYIOThCS IMpeaMeTa Hamoro MochipkeHHs. Tak, y
HAayKOBO-METOJUYHUX  pEKOMEHJalisx  «3abe3nedyeHHs ~ O€3MEeKHM  yYaCHUKIB
KPUMIHAJIBHOTO CYJIOYMHCTBA Ta 1HIIUX OCI0 B 1HTEpecax MpaBOCY s II0JI0 BKA3aHOTO
NMUTAHHS 3a3HAYAEThCA HACTYyIHE: «BuUXomsun 3 aHamizy 3aKOpIOHHOI Ta HaI[lOHAIBHOI
IPaBO3aCTOCOBUOI MPAKTUKH Cy0’€KTH 3a0€e3MeueHHs 0€3MeKH yYaCHUKIB KPUMIHAIBHOTO
CYJOYMHCTBA Ta IHIIMX OCI0 B 1HTEpecax MPaBOCYAJs MOKHA YMOBHO PO3JUIMTH Ha
HACTYITHI OCHOBHI KaTeropii: 1) KoMIleTeHTHI Cy0’ €KTH OIepaTUBHO-PO3IIYKOBOI Ta
KPUMIHAIBHO-NIPOLECYATbHOI AISUIBHOCTI, SIKI B MEXaX CBOEI KOMIIETEHIli, BU3HAYEHO1
3aKOHO/IABCTBOM, MAalOTh MOKJIUBICTb 1HIIIFOBATH Ta (a00) MPOBaIUTH 3aX01 OE3MEKH, B
T.4. CTBOPIOBAaTHM YMOBHU I iXHBOI peai3aiii; 2) JONOMDKHI Cy0 €KTH, Ha SIKI
MOKJIaAaloThes  (YHKINT TPOBEACHHS 3aXOiB, IHIIIHOBAHUX IHIIMMU CYyO’ €KTaMU
BIJIMOBIHO JI0 YUHHOTO 3aKOHOJABCTBA; 3) YUaCHUKH KPUMIHAJILHOTO MPOBAKCHHS Ta
1HII cy0’ekTH, 10 OepyTh y4yacTb Y KpPUMIHQJIbHOMY CYJOYMHCTBI Ha 3arajibHHUX
nifcTaBax (Mig03pIOBaHU, OOBUHYBauyBaHUM, MiICYAHUNA, TOTEPIUIANA, CBIAOK, MOHSTI,
0ocoOM, 10 BOJOMIIOTH CHEIIAJIbHUMUA 3HAHHSAMH W 1HII); 4) 0coOnuBlI CyO’€KTH
KPUMIHAIBHOTO MPOBAKEHHS, K1 B aKTUBHIA ()OpMI CHIPUSIOTH MPABOCYIIIO0, Yepe3 10
HapakaloThCs Ha CEpiO3HY HeOe3MeKy (YJYaCHUKH IMPOIIeCy, M0 € 0cO0aMu, sIKi 3asiBUIIH
JI0 TIPAaBOOXOPOHHOTO OpraHy Mpo KpUMiHAJIbHE MPABOMOPYIICHHS a0o B iHIIINA dopMi
Opanu ydacTb UM CHOPUSUIA Y BUSBIICHHI, TOMEPEIKEHHI, MPUIUHEHHI 1 PO3KPUTTI

KPUMIHAJTBHUX TMPABOMOPYILIEHb; OCOOM, SKI MOTOAWINCA Ha CHIBOpPALI0 3 CYAOM 1
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MIPABOOXOPOHHMMHU OpraHaMu IiJ] Yac KPUMIHAJIBHOTO MPOBAKEHHS; MpalliBHUKA
MIPABOOXOPOHHUX OPraHiB, SIKI BUKOHYBAJM 3aBJAHHS «IMiJI MPUKPUTTIM» Yy CKIIAJIl
OpraHi30BaHMX 3JI0OYMHHUX YIPYIyBaHb); 5) WICHNU CiMell Ta OMU3bKI poamdl 0cCi0, sSKi
OepyTh y4yacTh y KPUMIHAJILHOMY CYIOYMHCTBI» [48, c¢. 52]. BBaxkaemo, mio 1
KIacudikallis Ta mepeik y4aCHUKIB KPUMIHAJIBHOI MPOLECYaTbHOT AISUTBHOCTI, IKUN Y Hilt
HaABEJICHO, 3aCIyTOBYE HA YBary Ta MATPUMKY. 30KpeMa BiH 0a3y€eThCs Ha aHaJ31 CHCTEMHU
KPUMIHAJIBHUX TTPOLIECYaIbHUX BITHOCHH, SIKI BUHUKAIOTh, PO3BUBAIOTHCS Ta ICHYIOThH i
yac TIPOBADKEHHS 3 3aCTOCYBaHHS 3axOdiB 3abe3meueHHs OE3MEeKH YYaCHHKIB
KPUMIHAJIBHOTO CYJOYMHCTBA. TOX BpaxyeMo L0 IUIAHY AYMKY IpU ONpAaItOBaHHI
JOCHIJIKYBaHOTO MTUTAHHS.

Takox y QaxoBiii miTepaTypl MOKHa 3yCTPITH OUIBLI CTHCIY KiIacu(]ikamito
YYaCHUKIB JIOCIHI)KYBAHOTO Y poOOTI MpoBa/pkeHHs. Tak, 3a3HavaeThesi, M0 CyO €KTIB
IIPABOBITHOCHUH Yy c(epl Jep>KaBHOTO 3aXUCTY OC10, K1 OEpyTh y4acTh Y KPUMIHAIbHOMY
MIPOBAKEHHI, 3aJIEKHO BIJ TOrO, YU MNOTPEOYIOTh BOHM JEPKABHOIO 3aXHCTy, YU
3MIIACHIOIOTh MOT0, MOKHA TMOAUTUTH Ha JBl rpynu: 1) cy0’ekTH, sIKI MarOTh MPaBO Ha
Jep>KaBHUM 3aXUCT; Ta 2) Cy0’€KTH, 110 3a0e3MeuyroTh Oe3NneKy ociO, Kl MiIsramTh
3axucty [98, c. 168]. I Takuii BUCHOBOK IIJIKOM MO>KHA IMiITPUMATH, AK€ BiH 0a3y€eThCs
Ha a”ami3i cT. 2 Ta cT. 3 3akoHy Ykpainu «IIpo 3a0e3nedenns 6e3nexu ocio, ki 0epyTh
y4acTh y KpUMIHAJIBHOMY CYZIOUYMHCTBI» Ta CT. 2 cT. 14 3akony Ykpainu «IIpo nep:xaBHuit
3aXUCT MPAIiBHUKIB Cyy 1 MPaBOOXOPOHHUX OPTaHIB.

OnHak, 3 ypaxyBaHHSM JIOJIATKOBOTO aHaNi3y BKa3aHMX HOPMATHBHO IPABOBUX
aKTiB (BIAMOBIMHO M. 1. @, 0 4. 1 cT. 3 c1. 28 3akony Ykpainu Big 23 rpyaas 1993 poky Ne
3782-XIl Ta ct. ct. 14, 15, 17, 24 3akony Ykpainu Big 23 rpyans 1993 poky Ne 3781-XII)
BapTO JOMOBHUTH 110 KiIacu(ikalilo HACTYMHUMM BHJIaMU YYaCHHUKIB, a came: 1)
Cy0’€KTH, SIKI MPUIUMAIOTh PIMICHHS MPO BXHUTTSA CHEIAIbHUX 3aXO0JiB 3a0e3meueHHs
0e3neku; 2) cy0’eKTH, Kl 3A1MCHIOIOTH 3aX0/1u 3a0e3neueHHs 0e3nexu; 3) cy0’ eKTH, Kl
3MIACHIOIOTh KOHTPOJIb 3a 3a0€3MeYeHHsIM O€3MeKHM YYaCHUKIB KPUMIHAIBHOIO
CyIOounHCTBA; 4) cy0’ekTH, sKi 3a0€3Meuy0Th BUKOHAHHS PIIIEHHS TPO 3aCTOCYBaHHS
3ax0/liB 3a0e3MeyeHHss Oe3neKku 1 He € Oe3nocepe/lHb0 yYaCHUKAMHU KPUMIHAIBHOTO

pOBaKEeHHs. 30KpeMa npu kiacudikailii yuacHUKIB 3a0e3neueHHs 0e3MeKu MOTepIiInX
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Ta CBIJKIB Y KpUMIHAJIBHUX CHpPaBax, MOB’S3aHUX 3 Toprisieto JoapMu, O.B. bapnanpka,
A.M. Opiiean BUAUIAIOTH Cy0’€KTIB, K1 HaBeaeHOo Bume y 1. 1 Tam. 2 [3, c. 14],

Omxke, mATpUMYIOUM HaBe[eHI Buile Kiracudikamii ydJacHUKIB (CyO’€KTiB)
KPUMIHQJIBHOTO TMporiecy 3a (yHKIIOHAIBHOK O3HAKOK, Oepydd 10 yBard IO3HUIIi
HAYKOBIIIB, fIKI BJAacHE MPOMOHYyBadM Kiacugikamii koia cy0’€KTIB MPOBAHKEHHS 3
3a0e3neueHHs] 0e3MeKH yYaCHHUKIB KPUMIHAJIBHOTO CYIOYMHCTBA, a TAKOX BPaxOBYIOUHU
BIJIMOBIJIHI HOPMATHBHI TOJIOXKEHHST YWHHOTO KPHUMIHAJIBHOTO IIPOIECYaTbHOTO
3aKOHOJIaBCTBA, Y TOMY YMCII CTIeL1aTbHUX 3aKOHIB MIPOMOHYEMO HACTYIHY KJIacu(iKaIlio
JOCTIPKYBAaHUX Y TIAPO3UTT y4acHHUKIB. BBaxaemo, 110 BOHa MOXKE€ MAaTU HACTYIHY
CTPYKTYpY: 1) cy0’€KTH, IKI MatOTh IPABO Ha 3a0€3MeUeHHs Oe3MeKH (JIep>KaBHUN 3aXUCT);
2) cy0’ekTH, AKI NPUIAMAIOTh PILICHHS PO BXKUTTA 3aXOMAIB 3a0e3rneueHHst Oesneku; 3)
cy0’exTH, sIKi 3a0€3MeuyroTh 0e3meKy oci0, K1 MiISIraloTh 3aXUCTY (3A1MCHIOIOTH 3aX0/T1
3a0e3neueHHs 0e3nekn); 4) cyd’eKTH, K1 311MCHIOIOTh CYZ0BHUIA Ta BITIOMYHIA KOHTPOJIb 32
3a0e3MeyeHHsIM Oe3MeKH YYacCHHUKIB KPUMIHAJIBHOTO CYJIOYMHCTBA; S5) YYaCHUKH, SKI
3aXUIIAI0Th a00 MPEJCTABIISAIOTH MPaBa Ta 3aKOHHI IHTEPECH OC10, IKUX y35TO 1] 3aXUCT;
6) IONOMIKHI CyO’€KTH, SIKI 3aly4daroTbCs Ui CHPHUSIHHS y TPOBEACHHI 3aXO/lIB,
HIIIAOBAHUX HIIUMU CY0’ €KTaMu; 7) yYaCHUKH, SIK1 BOJIOIIOTH CIIel1aTbHUMH 3HAHHSIMU
Ta HaJAI0Th JIONOMOTY 1HILIUM YYaCHHUKaM KPUMIHAJILHOTO IPOBAHKEHHS; 8) Cy0’ €KTH, SIK1
3a0€e3Meuyl0Th BUKOHAHHS PIIICHHS MPO 3aCTOCYBAHHS 3aXO/lIB 3a0e3MedyeHHs1 Oe3MeKu
ab0 3amy4aroTbCs 10 KPUMIHAJIBHOTO TPOBAHKEHHS Y 3B’SI3KYy 13 3aCTOCYBaHHSIM
oprasizaiiiiHo-3a0e3neuyBajibHUX 3aXOJlIB 1 He € 0e3MocepeHh0 YYaCHUKAMU
KPUMIHAJIBHOTO MpoBaj/pKeHHs. Ha Hamr mormsia, us kimacudikaiiiss Moxe OyTH y3sTa 3a
OCHOBY Ta CJIYT'yYBaTH MIATPYHTSM JUIs ONPALFOBAHHS MPOIO3UIIH MI0A0 YIOCKOHAJICHHS
K 3MICTY HOPMaTHBHO-IIPABOBOi, TaK 1 OpPraHi3allifHOi OCHOBU JOCIHIJI)KYBAHOTO
npoBaKeHHs. Takok BOHa MoOKe OyTHM BHKOpHCTaHa JUIs OIpPALIOBAHHSA KPOKIB OO0
MOKpAILEHHSI perjaMeHTallii cratycy (mpolecyalbHUX IMpaB Ta O00OB’A3KIB) YYaCHHUKIB
KPUMIHQJIBHUX TPOIECYaIbHUX BIJIHOCHMH 3 NPUBOAY 3abe3rnedeHHsi Oe3neku oci0, ski
OepyTh y4acTh Y KpUMIHAJIbHOMY CY/TOUHMHCTBI.

30kpemMa, BUXOJISUH 3 aHAI3Y ITi€1 Kitacudikaiiii Ta 0epydu 0 yBaru MeTy YBEJICHHS

JOCHIKYBaHOTO 1HCTHTYTY, MOXKHa TMPUIYCTUTH, IO OCHOBHAa YyBara Mae OyTu

130



MPUCBAYECHA HOPMATHBHO-TIPABOBIM periaMeHTarlii koja oci0, sKi BXOIATh 10 YHucia
CyO’€KTIB, SIK1 MalOTh MPaBO Ha 3a0e3MeUeHHs O0e3neKH (Iep>KaBHUM 3aXHCT).

Tak, ananmizyroun KIIK Vkpainu Ta 3akon Ykpainu «lIpo 3a0e3neuenHs 6e3mexu
0ci0, sIK1 0epyTh Y4acTh Y KpUMIHAIBHOMY CY/I0UYHMHCTB1», (DaXOBY JITEpaTypy 3ayBaKHUMO,
110 HE BCl J1MCHI YYaCHUKU KPUMIHAIBHOTO CY/IOYMHCTBA BITHECEHI JI0 YMCIIAa TAKUX 0C10
Ta BKJIIOYEHI, Y miepenik cT. 2 3akoHy Ykpainu Bin 23 rpyans 1993 poky Ne 3782-XII.
[Tpumipom, KIIK VYkpainu Buauise ocoOy, CTOCOBHO SIKOT YIOBHOBR)KEHUM OpPraHOM
NPUIHATO PIIEHHS NpO OOMIH SIK BIICBKOBOIIOJIOHEHOTO (I1. 28), BOHA Ma€ CaMOCTIMHUN
CTaTyc, aJKe MOKHA BBaXKaTH, 110 3 MOMEHTY YXBaJIeHHs BIJIITOBITHOTO PIIIEHHS IIPO ii
oOMIH Ta mepeaady OcCOOHW IIiJl HarJisJl yYHOBHOB)XEHOTO OpraHy Ui Opradizaiii Ta
MpoBeieHHs ii OOMiHY sK BilickkoBomosioHeHoro (4. 5 cr. 202 KIIK VYkpainu), BoHa
(haKTUYHO BTpadae CTaTyC ITiJI03PIOBAHOT0, OOBHHYBAYCHOTO. TaKoXX € MUTaHHS IIOJ0
TOTO, SIKUI CTATyC 3 YKCJIa BKa3aHUX y CT. 2 3akoHy Ykpainu Bij 23 rpyans 1993 poky Ne
3782-XII ocib, Mae ocoba, MO0 SIKOI KpUMIHAJIbHE MPOBAHKEHHS 3aKPUTO ad0 BOHA
3BUIbHEHA Bl KPUMIHAIBHOI BIAMOBIJAIBHOCTI, ajie MOTpe0y€e 3aXUCTy UM BiJl KOJUIIIHIX
CHUIbHUKIB a00 HaBITh MOTepHiIMX. BBaxkaeMo, 1m0 € HEOOIPYHTOBAHUM 1 BIACYTHICTh
MOCJIaHHS Y BKa3aHii CTaTTl IbOTO 3aKOHY 1 Ha Te, 110 JI0 YKMCIIa 0Ci0, K1 MarOTh MPaBo Ha
3a0e3neyeHHs 0e3MeKH, He BKIIFOYEHI TaKl yYUaCHUKHA KPUMIHAIBHOTO POBAHKEHHS (11. 25
4. 1 c1. 3 KIIK Ykpainn) sik Tpets oco0a, 11010 MaiiHa sIKOT BUPILIYETHCS MUTAHHS TIPO
apeInT, iHia oco0a, mpaBa Yu 3aKOHH1 IHTEPECH K0T 0OOMEKYIOThCS i/ Yac JOCYA0BOTO
po3ciliIyBaHHs, 0c00a, CTOCOBHO SIKO1 PO3MIIAAETHCS MUTAHHS MPO BUAAYY B 1HO3EMHY
JepkaBy (€KCTpaauIlito). Ase K BOHU HE TUIBKH MalOTh CTaTyC Y4aCHHUKA KPUMIHAIBHOTO
MIPOBAKEHHS, @ i OEPyTh Y HBOMY y4acTh Ta BiJIIrPAIOTh BiJIMOBIAHY pOJib, 4 BIUIMB Ha
HUX MOJKE TEPEIIKOAUTH HAJIS)KHOMY BiAMPaBICHHIO TPaBOCYIS.

CBoro wyacy HO.M KpamapeHKO NpoONOHYBaB pO3MOBCIOAUTH TMPAaBO Ha
3a0e3nedeHHs Oe3nmeku IMoA0 ocid, ki Ha KOHQIISHIIHHIM OCHOBI CIIBOPAIIOIOTH 3
onepatuBHUMU Tiaposauiamu [89, c. 250]. ¥V yunniit pepaxii KITK Ykpainu — 1ie ocooa,
sIKa Ha KOH(I1ISHITIHHIA OCHOBI CIIIBIIPAIIIOE 3 OPraHaMHM JIOCYIOBOTO PO3CIIiTyBaHHs (4. 1
cT. 227). Ane 1 oci 115 nporajiuia Mae micie. Tak, sk 3a3Hadae B.B. Korosa, 1o nepeniky

cr. 2 3akony VYkpainu «IIpo 3abe3neuenHst Oesmeku ocib, ski OepyTh ydacTb y
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KpPUMIHAJIBHOMY CYJOYMHCTBI» HE BHECEHO Hi 0ci0, 10 CHIBIPaIlOl0Th Ha
KOH(DIICHIIIMHIA OCHOBI 3 ONEPAaTUBHUMHU MiAPO3JIIaMH, HI 0CO0Yy, SKa BHKOHYE
crieniajgbHe 3aBAaHHs U1 BUKPUTTS opraHizoBaHoi rpymu [86, c. 185]. BBaxkaemo, 110
BianoBiHI 3MiHu 0 KIIK Ykpainu maroTs OyTH BHECEHI.

O.I1. Kopenpkuii, B.B. Kopelibka cityliiHo BKa3yroTh, IO Jesika MpoOjieMa BUHUKAE
1 mpu 3'iCyBaHHI TOTO, YU TOBHHHA 3a0e3MedyBaTHCs Oe3leka JIMIIe MpeacTaBHUKAM
MOTEPIIOro, MUBUILHOTO MO3MBaYya Ta MPUBATHOIO OOBMHYBauya, ab0 TaKOX 1HIIUM
oco0aM, SIKI TPEACTaBISIIOTH IpaBa Ta 3aKOHHI IHTEPECH 3a3HAUEHUX YYAaCHUKIB
KpUMIHAJIBHOTO Cy0ounHCTBa [82, ¢. 79]. Amke ailicHo, 1. 11. 6, B, T, -1 4. 1 cT. 2 3akoHy
Vkpainun «lIpo 3abe3neueHHs Oe3meku oci0, AKi OEpyTh y4acTb Yy KPUMIHAILHOMY
CYJIOUYMHCTBI» Mepea0avaroTh MPaBo MPEACTABHUKIB OKPEMUX «TPATULINHUX) YYaCHUKIB
KPUMIHAJIBHOTO CyJOYMHCTBAa Ha 3abe3neueHHs Oesneku. llopsn 3 uuM, Hampuknan,
aJIBOKaT CBIJKAa TAKUM [PAaBOM HE HAAUICHUH, $KI 1 HU3KA I1HIIMX, [PUMIPOM,
IpeICTaBHUKA TPETHOI 0COOU, 010 MaifHa SIKOT BUPILIYEThCSI TUTaHHS Tpo apeT. Tox
1€ MUTaHHS TaKOX MOTPeOy€e CBOTO PO3B’SI3aHHS.

Hamnpuknan, no uucna oci0, ski He BKazaHl y cT. 2 3akoHy Ykpainu «lIpo
3a0e3meueHHs1 0e3neKu ocio, ki OepyTh y4acTh y KPUMIHATBHOMY CYJAOYHMHCTBI) TaKOX
MO>KHA BIJHECTH 1 KEpIBHHUKA €KCIIEPTHOI yCTaHOBH, OCOOJMBO, KEpPIBHUKA JEpKaBHI
CIEI1aTi30BaHOl YCTaHOBU. AJie BIH BIJIIFPa€ BAXKJIUBY pOJIb y 3A1MCHEHHI CYJIOBO-
EKCIIEPTHOI MISTBHOCTI Y KPUMIHATBHOMY MPOBaKEHH1. Tak, mo-mnepiie, BiAMOBIAHO 10
4y. 2 cr. 7 3akony VYkpaimn «IIpo cynoBy ekcnepTusy» BHUKIIOYHO JI€PKABHUMHU
CTeIiaJIi30BaHUMU YCTAaHOBAMU 3I1MCHIOETHCS CY/IOBO-CKCTIEPTHA JISTILHICTD, TTOB’sI3aHa
3 TPOBEIEHHSM KPUMIHATICTUYHUX, CYJOBO-MEAMYHUX 1 CYyJOBO-TICUXIaTPUIHHUX
excrieptus [ 165],mo-apyre, n. 1.10. Haka3y MinictepctBa tocTuilii Y kpainu Big 08.10.1998
Ne 53/5 mepenbadae, 1m0 KOHTPOJb 32 CBOEYACHHM IPOBEIEHHSM 1 32 JOTPUMAHHSIM
3aKOHIB Ta IHIIMX HOPMATHBHO-TIPABOBUX aKTiB 3 MUTaHb €KCIIEPTHU3H MOKIATAETHCS HA
KepiBHHUKA EKCIIEPTHOI YCTAaHOBH, a caMa eKCIIepTH3a MPOBOAUTHCS 3a TUCHMOBOI BKa31BKU
kepiBHUKa ekcriepTa (2.3.) [150]. Omke, MOKHA KOHCTaTYBAaTH, 110 IUISIXOM HE3aKOHHOTO

BIUIMBY Ha KEpPIBHUKA €KCIIEPTHOI YCTAHOBU MOKe OyTH 3/11CHEHO BIUIMB Ha €KCIiepTa Ta
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3MICT HOTO BHCHOBKY, IO IEPEIIKOJNTh HOPMAaJIbHOMY 3AIHCHCHHIO KPHUMIHAIBHOTO
MIPOBAJKEHHS.

O.0O. I'puHBKIB MPOTIOHYE, 110 AEP>KABHOTO 3aXHUCTY Y KPUMIHAIIBHOMY CY/TOUYHMHCTBI
MoTpeOyIOTh 0COOH, SIKI MOKYTh BOJIOJIITH MEBHOIO 1H(POPMAIIIEI0 JOKA30BOI0 XapaKTepy
YH 3HAXOJATHCS y MIEBHUX CTOCYHKAX 3 yYaCHUKaMH KPUMIHAJIBHOTO CYJOYMHCTBA, POTE
HE HaJICH] BIAMOBIAHUM KPUMIHAIBHO-IPOLECYATbHUM CTAaTyCOM, SKIIO IM 3arpoxye
peanpHa HeOesneka [31, c¢. 11]. Taka mymka 3aciIyroBye Ha yBary Ta IOJaibIlIe CBOE
PO3IIMPEHHS aXK 10 i1 HOPMATHBHO-TIPABOBOTO 3aKPITICHHSI.

[ takuii mepenik MOXHA MPoaOBkUTH. Came TOMYy MIATPUMAEMO IyMKy B.M.
Kaumap, saxuii 1iiikoM 0OTpyHTOBAHO 3a3HAYAE, 1110 MEepesTiK 0ci0, K1 MOTEHIIINHO MalOTh
IpaBo Ha 3a0e3ne4eHHs 0e3MeKH B paMKaX KpPUMIHAJIBLHOTO MPOBAIKEHHS HE MOXKeE OyTH
BuuepnHuM [64, ¢. 10]. Ane nami, Koiu 1iei aBTOp HaBOJAUTh PEAAKIIIIO CT. 2 3aKOHY, BiH
30KpeMa, MPOMOHYE PO3IIMPEHHS MEPENTiKy TaKuX OcCi0, JIMIe B M. 3) II€l MpOIO3HUllii
BKa3y€e Ha IHIIUX OCI0, 3aJIy4eHl 10 KPUMIHAIBHOIO MpoBakeHHs [64, c. 16]. 3 mporo
npuBory O. PomiriB Takox koHcTatye Tor axT, 1o KIIK Ykpainu 2012 poky He BUpILIUB
HU3KH MTPOOJIEMHUX MMUTaHb 010 3a0e31eueHHs 0e3MeKH 0C10-y4aCHUKIB KPUMIHATBHOTO
CYJIOUYMHCTBA, i€ OJIHAM 3 TOJIOBHHX € MHUTAHHA CyO €KTHOTO CKJIaay OCiO, IIOJ0 SKUX
MOXYTh 3aCTOCOBYBATHCh 3aXOJM 3a0e3leueHHs Oe3MeKd, 1 y3arajdbHUBIIU IO3UIII1
HAyKOBIIIB BIJIMIYa€, 10 HAYKOBISIMH Ta MPaKTHKaMU HEOJHOPA30BO BKa3yBaJIOCh Ha
HEOOX1THICTh PO3IIUPEHHS KoJ1a BkazaHux cy0’ekTiB [ 180, c. 509-510]. B minomy, 6epyun
710 yBaru HaBeJICHE BUIIIE, BAPTO MIATPUMATH I1i TOUKH 30Dy .

Tomy, Ha HamI TOTJISA, MIMCHO OUIBII JOILILHO, K ciymHO Bkazye b.M. Kaumap
nepetik oci0, siki MarOTh MPaBO Ha 3a0e3meueHHs 0e3MeKu, He pOOUTH BUYEPITHUM, SIK T1€ 1
3apa3 mMae Micie y cT. 2. 3akoH Ykpainu «IIpo 3abe3neueHHs O6e3nexku ocid, siki 0epyTh
y4acTh y KPUMIHAIBHOMY CYJAOYMHCTBI». 3 METOI0 YCYHEHHS IIi€i 3aKOHOJaBYOi KOJI3ii
MPOTIOHYEMO CT. 2 BKa3aHOTO 3aKOHY JOTTOBHUTH YaCTHHOIO TPETHOIO HACTYITHOTO 3MICTY:
«3a HAsSBHOCTI JIaHUX, IO CBiAYaTh MPO HASIBHICTH peajbHOI 3arpo3u KHUTTIO, 3I0POB'TO,
KUTIIy 1 MaiiHy OyIb-siKOi ocoOu, sika Oepe OCOOMCTY ydacTb ab0 3alydaeThesi 0
KPUMIHAIBHOTO MPOBAKEHHS, 3aX0/I1 O€3MEKH MOXKYTh 3aCTOCOBAHI 1 JI0 1HIIHUX OCIOM».

Bakaemo, 1110 Take po3B’sI3aHHS MUTAHHS KOJIa Cy0 €KTIB KpUMIHAIBHUX MPOLIECyaTbHIX
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MPaBOBITHOCUH 3 TIPUBOAY 3abes3reueHHs Oe3neku ocid, ski OepyTh yd4acTh y
KPUMIHAJIBHOMY CYJOYHHCTB1, OUIBIIO Miporo BiamoBigae 3micTy cr. 3 KoHcTuTyii

VYkpainu [11].

2.3. IlpouecyanbHa ¢opma Ta erTanu NPOBAIKEHHS 3 3aCTOCYBAHHS
(ckacyBaHHs1) 3axoxiB 3a0e3nmedeHHsi Oe3nmexkH o0ci0, fAKi OepyThb ydacThp Yy

KPUMIHAJIbHOMY IIPOBa/IKEeHHI.

KpuMinanpHe MpoBaKEHHS 32 OCHOBHHUM HOTO 3HAUYEHHSM XapaKTePU3YIOTh SIK
«peryiboBaHa HOPMaMU KPHMIHAJIBHOTO MPOLECYAIbHOTO 3aKOHOJABCTBA ISUTbHICTh
ONEepaTUBHUX MIIPO3/LIIB, OpraHy IOCYJOBOIO PO3CIHITyBaHHs, MPOKYpOpa, CI1T40Tr0
CYJUI1 Ta CYZy LIO/0 3IMCHEHHSI IOCYIOBOTO PO3CIIIIyBaHHS Ta CyI0BOTO MPOBAIKCHHS
[127, c. 8]. Take TIymMadeHHs HAJAETHCS I[LOMY IMOHATTIO Y 0ararbox HaBYAJIbHUX Ta
HayKOBHUX JoKepenax [98, c. 7; 94, c. 10; 100, c. 10; 97, c. 14]. Came AisIbHICTD i Yac
«JIOCYJIOBOTO PO3CIIITyBaHHS 1 CYJOBOTO MPOBAKEHHS, MPOLECYalIbHI il Y 3B’A3KYy 13
BUMHEHHSIM  JISIHHS, Tepea0adyeHoro  3aKOHOM  YKpaiHM Tpo  KPUMIHAIbHY
BiAnoBiianbHICTE» (M. 10 4. 1 c1. 3) [102] 1 € CyTHICHOIO BIACTUBICTIO, 3MICTOBHOIO
XapaKTEPUCTUKOIO, CIIOCOOOM ICHYBaHHS Ta 3[1MCHEHHS KPUMIHAJIBHOTO MPOBAHKCHHS
a00, SIK BKa3YEThCS Y JITEPATYPl, KPUMIHAIBHOTO MPOIIECY, KPUMIHALHOTO CYI0YHHCTBA,
K1 BUKOPUCTOBYIOThCS sIK CUHOHIMU [94, c. 9]. | us xapakTepucTika oO0yMOBIIOE TON
MiXiJ, SKAW pealli3oBaHO y Ta 3 TMO3UIII SIKOTO 3IHMCHIOETHCS HAYKOBUW TMONIYK Y
JUCEPTAIIHHOMY JAOCHIIKEHHI.

Tak, y po0OOTi OCHOBHa yBara sK pa3 1 30CEepe/PK€Ha caM€ Ha TMUTaHHSIX
3a0e3neueHHst Oe3neku oci0, ki OepyThb ydacThb Y KPUMIHAJIBHOMY CYIOYMHCTBI, K
MPOSIBY KPUMIHAJIBHOI MPOIECYabHOI JISUTBHOCTI MO 3aXKMCTY BIAMOBIAHUX OO €KTIB
(OKUTTSL, )KUTJIIO, 3I0POB'Sl Ta MAHO), SIKa 3I1MCHIOETHCS 3aB/ISKH MPOIECYaTLHUM J1SIMHU Ta
PIIICHHSM, THIIIMM aKTaM MPOoIeCyaIbHOI OBEIHKH ii Cy0’€KTiB (0C10, K1 OepyTh y4acThb
y KpUMIHAJIBHOMY CYJOUYMHCTBI, Ta OpraHiB, sKi 3a0e3MeuyroTh O€3IeKy) IIITXOM

3aCTOCYBaHHS BIJIOBITHUX 3ac00iB Ta CHoco0iB 3a0e3nedeHHs Oe3leku ocodu y

134



KpUMIHAIBHOMY MPOBAKEHHI (3aX0/1iB 3a0e3neueHHs O0e3nexku). Ha JoUUIbHICTh TaKOTO
HiIXOAYy JO OpraHizaiii HayKOBOTO IMOIIYKY HaBEAEMO IYMKY AaBTOPIB HAaBYAIBHOI'O
nociOHuka «Kpuminaneauii npouec» JI.M. Jloboiika, O.A. banuyka. Boun Bka3yroTh Ha
Te, 1110 B TEOpii MpoleCy MepeBaxkae MiaXiJ, KU po3risgae KpUMIHAIBHUN MPOIEC SIK
cnenuiyHy iTIBHICTh OpraHiB MPaBOMOPSIKY 13 3aCTOCYBaHHS HOpPM TMpaBa, e
NPUYHHOIO [HOTO € TUHAMIUHICTB pyxy npouecy [109, c. 14-15]. I Takuit mormsy miikom
HIATPUMYEMO Ta peali3yeMo MOTo IiJl 4ac BU3HAYEHHS MpeaMeTa JOCTiIKeHHS Ta HOoro
PO3KPUTTSL.

OTxe, BUCBITIIIOIOUU NMUTAHHS O€3MeKH 0C10, sIKl OEpyTh y4acTh Y KPUMIHAIEHOMY
CYJIOUMHCTBI, 11 3a0€3MeUeHHs JOLULIFHO PO3TIISAATH «SIK CHeU(IYHY AiSUTbHICTh OpraHiB
MPaBOMOPSIAKY 13 3aCTOCyBaHHA HOPM TIpaBa», a caM€ HOPM KPHUMIHAIBHOTO
IpOLECYaJIbHOTO TIpaBa, SKMMU BIIACHE Taka JISUIbHICTh periiaMeHToBaHa. | Ha wmii
NiJCTaBl BapTO BKa3aTM HAa Ty CYTHICHY Ta BHU3HAYaJIbHY XapaKTEPUCTHKY III€T
KPUMIHAJIBHOI POIIECYaIbHOI TISIIHOCTI, @ OTXKE 1 BJIACHE KPUMIHAJIBHOTO IPOBAKEHHS,
KPUMIHAJIBHOTO MTPOLIECY a00 KPUMIHAJIBHOTO CY/I0UMHCTBA, SIKA IPOSIBIISIETHCS y TOMY, 10
BOHA «PEryJIbOBaHa HOPMaMU KPUMIHAJIBHOTO MPOIECYaIbHOIO 3aKOHOIABCTBa» [127, c.
8]. HaykoBIii 3ayBaxKyrOTh, II0 KpUMIHAJIBHE MPOIECYaTbHE MPABO PETYIIOE CYCHUIbHI
BITHOCHHH, 1110 BUHUKAIOThH 1 PO3BUBAIOTHCA Y 3B SI3KY 3 JOCYIOBUM PO3CIITyBaHHIM Ta
CYJIOBUM TPOBA/KECHHSI, J€ 1l CYCIMUIbHI BIJIHOCHHHU, OyAy4Yd BPETYJILOBAHI 3aKOHOM,
SBIISIIOTH COOOI0 KPUMIHAIBHI MpoIlecyanbHi mpaBoBinHocuHM [98, ¢. 28]. Hacminkom
[IbOTO PETYJIIOBAaHHS € Te, M0 BKa3aHa iSUIBHICT OTPHUMYE CBOE HOpPMAaTHBHE
BITOPSIIKOBAHICTh T4 YHOPMOBAHICTh. TOOTO OTpUMY€E MPaBOBY BU3HAYEHICThH IICTaB,
YMOB Ta TOPSAKY 3aCTOCYBaHHS 3aXOJiB 3a0e3MedyeHHs] Oe3MeKku, a BITHOCHHH, SKI
BUHUKAIOTH 1]l 9ac 3aCTOCYBaHHs a00 CKaCyBaHHS TaKWX 3aXOJiB, CTAIOTh MPABOBUMH —
KPUMIHATBHUMH MPOIIECYATbHUMHU BITHOCUHAMU.

VY Ttakuii crocid, BiAMOBIAHA AISUTBHICTH 3 3aCTOCYBaHHS, 3MiHI Ta CKacCyBaHHIO
3ax0/i1B Oe3neku oci0, siKi OepyTh y4acTb Y KpUMIHAIbHOMY CYJI0UMHCTBI, OJIEPIKYE CBOE
IPaBOBE OMOCEPEIKYBAHHS, L0 BUCTYIA€ YMOBOIO JIOCSTHEHHS METH KPHUMIHAIBHOTO
MPOBA/KEHHsS] Ta BUKOHAHHA HOTO 3aBiaHb. [lorogumocs 3 AyMKOIO HAyKOBIIB, IO

KpUMIHAJIbHE TMpoliecyajbHE MPaBO OpraHizye L0 IIbHICTh TaKUM YHHOM, IO
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CTBOPIOIOTHCSI YMOBH JIJIsl TOCSTHEHHS 3aBJaHb KpUMIHAIBHOTO TIPOBaKeHHs [98, c. 28;
100, c. 54]. Y nocniaKyBaHOMY BHUIIQJKy 3aBISKU YIOPSAJKYBAaHHIO Ta IMPaBOBOMY
«0(OpPMIICHHIO» BIJNOBIIHUX BITHOCHUH HAJIEKHUM UYUHOM PEaNi3yIOThCS 3aBIAHHA 3
OXOpOHM MaWHOBUX Ta HEMaWHOBUX MpPAaB YYACHUKIB KPUMIHAJIBLHOTO MPOBAKEHHS
(KUTTS, KWTJIa, 370pPOB's Ta MailHa), a TaKOX 3a0e3MeUyeThCsl IIBUJKE, MOBHE Ta
HEYTePEHKEHE PO3CIiAYBaHHS 1 CYJOBHI PO3TIIs (CTBOPIOIOTHCS HEOOX1THI YMOBHU IS
HAJIEXKHOTO BIAMPABICHHS MPABOCYIS).

BaxnuBicTs yperynboBaHOCTI HOpMaMU KPUMIHAJBHOTO MPOLIECYaIbHOTO MpaBa B
[IJIOMY KPUMIHAJIBHOTO TMPOBA/KEHHS Ta IMPOIIECYAbHOI AiISUTBHOCTI 3 3a0e3MeueHHs
0e3neku ocid, siki OepyTh y4acTb Y KPUMIHAJIBHOMY CYJOYMHCTBI, SIK HOTO YaCTHHH,
CTOCYETBCSI HaJJaHHS IIMM BHJaM JisUTbHOCTI CTaHy MpPaBOBOi Bu3HaueHOCTI. OCTaHHA y
IOPUANYHINA HAYIll PO3YMIEThCA K HITKICTh, 3pO3YMUTICTh, OJTHO3HAYHICTh HOPM TIpaBa Ta
IIPaBO OCOOM Yy CBOIX JISIX PO3PAaxOBYBATH HA PO3YMHY Ta MependadyBaHy CTaOUTbHICTh
ICHYIOUOTO 3aKOHOJIaBCTBA Ta MOKJIMBICTh INepeadayaTH HACHIJIKH 3aCTOCYBaHHS HOPM
npaBa, 10 3a0e3neuye BIEBHEHICTh Cy0’€KTa MPAaBO3aCTOCYBaHHS y CBOEMY IPABOBOMY
cranoBuilll [175]. ToOTo nns JOCHIIKYBaHOTO HaMU €JIEMEHTY KPUMIHAJIBHOTO
MIPOBAKEHHSI CTaH NMPaBOBOI BU3HAUEHOCTI MIPOIECYaTbHOI JISUTbHOCTI 3a0€3MeuyBaibHOI
Ta 0E3MEeKOBOi CIPSMOBAHOCTI CHpHUAE 1i 3MIMCHEHHIO BIANOBIIHO 10 MPaBUI Ta HOPM
KPUMIHAJIBHOTO TIpoliecyaibHoro npana. [lono yaacHuka (cy0’ekTa) Takoi JissIbHOCTI, TO
ne 3a0e3nevyye BIEBHEHICTh Y 3aXHILEHOCTI HOro MpaBOBOrO CTAaHOBUINA Ta y HOro
oe3nerni. CTOCOBHO NpaBO3acTOCyBaya, TO II€ CTBOPIOE BIIEBHEHICTb y MOXIJIUBOCTI
JOCSITHEHHST IOPUIMYHO 3HAUYYIIOTO Pe3yibTaTy — BUKOHAHHS 3aBJIaHb KPUMIHAJIHHOTO
MIPOBAKEHHSI BHACIIOK MOTO TIPaBO3aCTOCOBHOI A1SUTBHOCTI.

Hagenene nae mijicTaBy KOHCTaTyBaTH, 1110 KpUMIHAJIbHA TIpolieCcyaibHa IsUTbHICTh
3 3aCTOCYBaHHS 3aX0/IiB 3a0e3eueHHs Oe3neKu oci0, iK1 OepyTh y4acTh y KpUMIHAIBHOMY
CYJIOYMHCTBI, BIOYBA€ThCSI Y CYBOPO BCTAHOBJIEHOMY, 3arajbHO OOOB’SI3KOBOMY Ta
dbopMabHO BU3HAYEHOMY KPUMIHAIBHUM MPOIIECYyaTbHUM 3aKOHOAABCTBOM TOPSAKY. |
TOMY BOHA CTAHOBUTbH COOO0 FOPUIUYHO BU3HAUYCHY FOPUIUYHY MPOIIEAYPY TiSITHHOCTL. Y
Haylll KPUMIHAJIBHOTO MPOLECY MiJl IOPUAUYHUMU MPOIeIypaMU MPOIMOHYIOTh PO3YMITH

NEBHY MOCII1IOBHICTh, YeProBICTh BUNHEHHSI TUX YU 1HIIUX MPOLECyalbHUX Aiii [98, c. 14].
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Takuit mopsaok (mporeaypa), sSK BIAMIYEHO BHIILE, BUCTYMAaE 3acO00M 3a0e3MeueHHs
YITKOCTI, 3pO3yMUIOCTI, OJIHO3HAYHOCTI 3aCTOCYBaHHS HOPM IIpaBa, 30KpeMa
KpUMIHATBHHUX TIPOIECYaThHUX.

VY Teopii mpolecyanpHOrO IpaBa, KOJM MOBa W€ MpPO BHU3HAYEHUU 3aKOHOM
MOPSA0K MPOBEIEHHS MPOIECYATbHUX A1 Y KpUMiHATbHOMY MPOBAKEHHI, TX BIAMOBIIHE
oopMIICHHS y TPOIECYAIbHUX JOKYMEHTaX, TO HAYKOBIIl BKa3ylOTh Ha TIOHSTTS
«KpUMiHaJIbHA MporiecyaabHa Gpopmay [189, ¢. 235]. [Ipu npoMy BUEHI 3ayBaXKyIOTh, 1110
nporecyainbHa popMa € HeBiJl' €eMHOIO CTOPOHOIO KPUMIHATIBHOTO CYIOYMHCTBA, OCKITTBKA
CTaHOBUTH CO00I0 MPaBoBY (HOPMY TiSTILHOCTI OpPraHiB Ji3HAHHS, JTOCYJOBOTO CIiJICTBA,
npokypopa i cyay [207, c. 206]. Lle BaxIuBe METOI0JIOTTYHE TIOJIOKEHHS, 1110 Ma€e OyTH
MOKJIAJIEHO B OCHOBY aHaji3y OyAb-IKOT0 SIBUILA Y cpepl KpUMIHAIBHOTO CYA0OYMHCTBA. |
BOHO Mae€ BJIACHE 3HAYCHHS JIJISl IOCSITHEHHS METH 10O MPO3/ILTY.

[Iloxo 3MicTy IIOTO SIBUIIIA Ta KOTO O3HAK, TO MIATPUMAEMO JYMKY HAyKOBIIIB, SIKI
HABOJATh HACTYITHE BHW3HAYCHHS IOHATTS «KPUMIHAIBHO-TIPOIECyadbHa (opMay —
0COOJIMBUIA, BCTAHOBJICHHUI 3aKOHOM TPOIECYaTbHUMN MOPSIIOK PO3CIIIyBaHHS, PO3TIISLY
1 BUpILIEHHS 00CTaBUH KPUMIHAIBHOTO MPABOMOPYIIEHHS, SKUI OJIArae y BU3HAYEHHI: a)
MOCIIIJIOBHOCTI CTaJlIi KPUMIHAIBHOTO TIPOBAHKEHHSI 1 YMOB TMIEPEXOAY 3 OJIHIET CTali B
1HIIY; 0) 3araJiIbHUX YMOB MPOBAI’KEHHS B KOHKPETHIM CTafil; B) MIJCTaB, YMOB 1 TOPAIKY
MPOBA/KCHHSI OKPEMHX TMPOIECYyalIbHUX i, 32 JOMOMOTOI0 SIKMX JIepXKaBHI OpPraHd i
M0CaJI0B1 0COOM peani3yroTh CBOI MPOIleCyalbHI TOBHOBAXKEHHS, 2 TPOMAJISIHU 1 FOPUINYHI
0coOM 3MIMCHIOIOTh CBOI MpaBa 1 BUKOHYIOTH OOOB’SI3KM; I') BUAIB, 3MICTY 1 (popmu
MPOIECYaTbHUX PIIIEHb, SIKI MOXYTh OyTH MPUAHATI Y KPUMIHATBHOMY MPOBAKEHI [94,
c. 13]. ¥V inmmx mxepenax MOHA 3yCTPITH CXOXKI1 32 3MICTOM O3HAYCHHSI IIbOTO MMOHSATTS
[127,c. 14; 98, c. 14; 106, c. 18; 100, c. 10; 97, c. 35], anne HaBeiIeHE BU3HAYECHHSI € OJTHUM
3 HAUOUTBII MIMPOKUX. TOMY Bpaxy€eMO MOro sk OCHOBY IPHU OIPALIOBaHHI BiATOBIIAHUX
BHUCHOBKIB.

Hacammepen 1€ cTOCYeThCS TaKOrO BHUCHOBKY-Y3araJlbHEHHsI, IO SIKIIO YCS
KpUMIHAJIbHA MPOIECyaIbHA ISTIBHICTh — KPUMIHAJILHE TIPOBAHKCHHSI, 3MIMCHIOETHCS Y
npoiiecyaibHii GpopMi, TO, 11032 YCIIIKMM CyMHIBOM, Oy/Ib-IKa i1 YaCTHHA TaKOXK IT1agae

Ta B1I0YBAETHCS y TAKUX CaMe MPOLECYaIbHUX Ta MpaBoBUX Gopmax. Tox 1 Taka yacTUHA
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KPUMIHAJIBHOTO TMPOIIECY K KpUMiHAJIbHA TIpoliecyaibHa JisTIbHICTb, MPOIECYalibHI il 3
3aCTOCYBaHHA 3aXOJIB 3a0€3MeUeHHs 0€3MeKH YYaCHUKIB KPUMIHAJIBLHOTO MPOBAKEHHS
TaKoX BIIOYBalOThCS Yy MEBHIM mpouecyanbHiid (opmi. TobTro Tik mputamaHHid i
JUSUTBHOCTI  «BU3HAUYEHOMY 3aKOHOM TOPSIIKY TPOBEJCHHS MPOLIECYAIbHUX [ Y
KPUMIHAJILHOMY TMPOBAKEHHI, iX BIAMOBIAHOMY O(OPMJICHHIO Yy TMPOLECYaTbHUX
TOKyMeHTax». bepyum mo yBarm paediHiiii, sKi HaTalOTHCSd HAYKOBISIMH TIOHSATTIO
«KpUMiHaJbHA TMporecyadbHa (GopMa», HU3Ka IHIIMX BHUCHOBKIB OyJle CTOCYBaTHCS
3HAQYEHHS LBOTO SIBUINA Ui JOCTKYBaHOI y poOOTI MiSIIBHOCTI, WOTO BIUIMBY Ha
CTPYKTYPY TOTO IPOLIECYaTIbHOTO MOPSAAKY 3aCTOCYBaHHS 3aX0/11B 3a0€3MeUeHHs O€3MeKU
0ci0, AKi OepyTh y4acTh Y KpUMIHAIBHOMY CYJIOYMHCTBI, SIKUH (POPMY€ETHCS B HACIIOK JIi1
i€l popmu.

Slke K 3HaueHHA Ma€ KpUMIHAJIbHA TMpollecyalibHa (opMa B3araim Jyis
JOCIII)KYBaHOTO HAMHM YaCTHMHHM KPUMIHAJIBHOIO MpoBakeHHs? B.M. Tpodumenko 3
[[bOTO IPUBOJIY 3ayBaXKye, 110 KpUMIHAIBHO-IIpoliecyaibHa hopma 3abe3neuye HalOUIbII
JOLULIbHI yYMOBM W TOPSAAOK BEACHHS CYAOBOTO IPOBA/DKEHHS, WOT0 IOPUANYHO
BU3HAUEHUH pEXUM, Ha MIJICTaBl YOr0 MOKHA BECTU MOBY IPO ii PAaBOBY LIHHICTb, SIKa
3HaXOJIUTh MPOSIB Y CIPSIMOBAHOCTI KpUMIHAIBHO-TIPOLIECYaTbHOT (POPMHU Ha BUPIIICHHS
3aB/laHb KPUMIHAJIILHOTO CYJIOYMHCTBA, 30KpPEMa, Ha 3aXUCT IpaB 1 3aKOHHUX 1HTEpPECIB
HOTro ydacHMKIB, 1HTEpeciB cycnuibcTBa ¥ aepxkasu [207, c. 207]. H.B. CimoHOBHY
JI0JIATKOBO TAKOXK 3BEpPTA€ yBary, 110 caMme BiJ JOTPUMAHHS MpolecyanbHoOi popmu mia
yac MPOBAIKCHHS 3aJICKUTh CTAH 3aKOHHOCTI, a TaKOoX 3a0e3MedeHHs MpaB 1 CBOOOJ
moauau [ 189, ¢. 235]. ToO6To BcTaHOBICHHS /17151 Y9aCHUKIB KPUMIHATIHLHOTO TPOBAKECHHS
MIEBHUX MPABOBUX BUMOT, MOKJIAJaHHS Ha HUX O0OB’S3KY NOTPUMYBATHCS IIMX BUMOT Y
BUIJIAJII IPABUJI KPUMIHAIBHOI MPOLIECYaIbHOI (POPMH € 3alIOPYyKOI0 BUKOHAHHS 3aB/IaHb
KPUMIHAJIBHOTO CYJIOYMHCTBA. | 110 € He MEHII 3HAuyluM, TO Lie¢ 3a0e3MeUYeHHs MpasB,
cB00O/1 1 3aKOHHUX IHTEPECIB JIIOJJUHU — YYACHUKIB KPUMIHAJILHOTO MPOBaKeHH. BiiacHe
Ha 1€ 1 COpsMOBaHa JOCTIPKYBaHA Yy JUCepTalli JisIbHICTh 3a0e3MeuyBaJIbHOTO
XapakTepy.

Toxx HeBMNAAKOBO y (paxoBiil yiTepaTypi ijae MoBa MpoO Te, IO CTBOPEHHS 1

JOTPUMAHHS TpoIeCyasbHOT (OpMH BaKIMBa SK TOJOBHA TNpOIECyajbHA TapaHTIs
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MPaBOCY//IS 1 MpaB JIOAWHU, BIAXUIIEHHS BiJl SIKO1 TSTHE 32 CO00I0 a00 HEOCTOBIPHICTh
pe3yibTaTiB, a00 He3aKOHHE oOMexeHHs mpaB ocodu [92, c. 33]. Taky ii poiar MOXxHa
MOSICHHUTH, SIK 3ayBaXKYEThCS HAYKOBIIIMHU, TUM, IIIO MpoIiecyanbHa (opma BimoOpakae
THOCEOJIOTIYHI 1 TICHXOJOTIYHI 3aKOHOMIPHOCTI M JOCSTHEHHS IPaB0O3aCTOCOBHOT
NPaKTUKH, BTUIIOE HANpallbOBaHI HAYKOIO 1 MPAKTUKOK HAWOUIbII eeKTHBHI 3aco0u
BUPIIICHHS 3aBJaHb KPUMIHAJIBHOTO MPOBAKECHHS, 1[0 OOYMOBJIEHO i MPU3HAUYECHHSIM
11010 3a0€3MeUeHHs ONTUMAIBHUX YMOB 3/11MCHEHHS KPUMIHAJILHOTO CyJ0uMHCTBA [189,
c. 233-235]. ¥V Takuit cnoci0, a came 4epe3 AeTaldbHy PErJIaMEHTAllil0 PI3HUX acIleKTiB
3MIIACHEHHS! KPUMIHAIBHOI MPOIIECYAIbHOT JISUTbHOCTI 30KpeMa 3 3aCTOCYBAHHS 3aXO/IiB
3a0e3reyeHHs] Oe3MeKr YYaCHUKIB KPUMIHAJIBLHOTO MPOBAKEHHS IMpollecyaibHa Gopma
CTBOPIOE ONTUMAJIbHI YMOBH 3J1MCHEHHS! KPUMIHAJIBHOTO CYJOYMHCTBA B 11l yacTuHl. |
TaKUM YHHOM 3a0€3Meuy€eThCsl JOCATHEHHS! METU YBEJCHHSI JOCIII)KYBaHOTO IPaBOBOIO
IHCTUTYTY Ta 3a0e3MeUeHHs 3aBISKU [IbOMY 3aXHCTY JKUTTS, KUTJA, 30pOB'S Ta MaifHa
0ci10 BiJ] MPOTHUIIPABHUX MOCATAHb, 3 METOI0 CTBOPEHHS HEOOXITHUX YMOB JIsl HAJIEXKHOTO
BIJITIPABIICHHS TIPABOCY IS,

ki K HACHIAKUA AJI1 KPUMIHAJIBHOI MPOIECYadbHOI JISTILHOCTI 3 3a0e3MeUeHHs
0e3neku ocid, Kl 0epyTh y4acThb y KpUMIHAJILHOMY CYAOYMHCTBI, Ma€ ohopmiieHHs 11 y
nesHy npoiecyanbHy Gopmy? Ipumipom, J[.B. CimoHOBHY 3a3Hayae, 0 KpUMiHAJbHA
npoiiecyaibHa (opma siBJisie COOOI0 MPABOBUN PEXHUM KPUMIHAILHOI MPOLECYaTbHOI
JUSUTBHOCTI, 1[0 BKIIOYAE JOTPUMAHHS FOPUIAMYHUX TPOLETYP, BUKOHAHHS TEBHUX
MpOLECyaTbHUX YMOB Ta 3a0€3MeUeHHs rapaHTiil y KpUMIHAJIbHOMY MPOBaKeHH1 [ 189, c.
232] Ta pomae, MmO KpUMIHAIBHA TporecyaidbHa (opmMa Mae 3HAYCHHS TapaHTil
JOTPUMAaHHS TIPaB, CBOOOT 1 3aKOHHUX 1HTEPECIB YIACHUKIB KPUMIHAILHOTO TIPOBAHKCHHS
[191, c. 5]. 3 1i€ro JyMKOIO Ta XapaKTEPUCTUKOIO A11 KpUMIHAIBHOI MpoliecyalibHOT (hopMHU
MU 3rofHi. [liATBepKYEThCS BOHA TAKOX 1 y3arajdbHEHHSM MO3MIIM HAYKOBIIl, Yy SKUX
BIJIHAMUIILIIM CBOE B1IOOpaKeHHs O3HaKU 11boro siBuia [127, c. 14; 98, c¢. 14; 106, c. 18;
100, c. 10; 97, c. 35].

3BepHEMO yBary, IO OCHOBY KPHUMIHAJIBHOI MPOILECYaIbHOT MisUTBHOCTI a0o
0COOJIMBOT IOPUIUYHOI TPOIEAYPH, K CIYyIIHO 3ayBaxye B.M. TpodruMeHko, CTAHOBUTH

KOMIJIEKC B3a€EMOTIOB'SI3aHUX 1 B3aEMOOOYMOBIIEHUX MporiecyarbHux it [205, ¢. 266; 206,
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c. 175]. Tox crnpoOyemMo mpoaHalli3yBaTy €Tanu JISUIbHOCTI, SIKA BUHHUKAE y 3B’SI3KY 3
TisiMH 3 3a0e3nedeHHs 0e3neku ocio, ki 0epyTh y4acTh y KpUMIHAIBHOMY CYJIOYMHCTBI, 3
MO3UIIiT BUAUICHHS €JIEMEHTIB ii KpUMIHAIBHOI TIPOIECyaabHOT (hopMH.

BBaxaemo, 110 BWAUICHHS I[MX €TalliB JIa€ MOKJIMBICTh MpOaHaII3yBaTH iX
MIPOIIECYaTLHO-TIPABOBE OMOCEPEAKYBaHHS, TOOTO iX MporiecyanbHy hopMy pearizarii i y
BUIA/IKy BCTAHOBIICHHS MPOTaJMH a00 HEBIAMOBIIHOCTEH 3aMpOIOHYBaTH KPOKH A0 iX
ynockoHaneHHa. OTpuMaHi pe3yJabTaTh MOXKYTh CIPUATH MMiJIBULIEHHIO €(EKTUBHOCTI Ta
JEBOCTI JTOCIIHKYBAHOTO MPOBAKEHHS. Y IBOMY KOHTEKCTI Bi3HAYMMO TYMKY, IO
npoiecyaibHy (GopMy HEOOXiJIHO YIOCKOHAIIOBATH Ta PO3BHBATH, I00 OTpUMATH
ONTUMAJIbHE CHIBBIIHOIICHHS 11 CKJIQJAHOCTI, TOOTO JOCTaTHOCTI MPOIIECYaIbHUX
MEXaHI3MIB, 10 3a0e3MeuyloTh JOCTOBIPHICTh pE3yJibTaTiB JOKa3yBaHHS B pasi
JOTPUMAHHS MpaB 0coOHU, IO 3aTy4YaeThCsl 1O Chepr KPUMIHAIBHOTO CYJOYMHCTBA 1
MPOCTOTH, SIKa Ja€ 3MOTY MPOBECTU 3a MOMJIMBICTIO MIBUAKE 1 €EKTUBHE MPOBAIKCHHSI,
rapaHTyBaTH JOCTYT OCOOH, sIKa HE Ma€ TITMOOKUX IOPUINIHUAX 3HAHb, 0 TIPOIECyaTbHUX
3ac001B 3aXUCTY, peasizallii CBOiX MpaB 1 3aKOHHUX 1HTepeciB [92, ¢. 33-34]. [linTpumyroun
IO TYMKY, peai3yeMo ii B aCeKTI PO3KPUTTS CTPYKTYpH (€JI€MEHTIB) JOCII1KYBaHOTO
MIPOBAKEHHSI Ta HOTO KPUMIHAJILHOI MTPOLIeCyalbHOT (PopMu.

Tak, anani3 3akony Ykpainu «lIpo 3a0e3neuenns 6e3neku ocio, siki OepyTh y4acTb
y KpUMIHAJIBHOMY CYAOYMHCTBI» Ja€ MiACTaBH MOMNEPEAHbO BUAUIMUTU TaKl e€Taru
JOCIIJKYBAaHOT JISUIBHOCTI  SIK: 1) BCTAHOBIEHHS MPUBOAY JJIS BXKHTTS 3aXO/IiB
3a0e3neyeHHs Oe3rneKku (3asBa, 3BEpHEHHS, OTpUMaHHA 1H(opMarlii abo npoxaHHd); 2)
nepeBipka 3asBU (TTOBIOMJICHHS) YIMOBHOBKEHHUM OpTraHOM; 3) TPUMHATTS DIIICHHS
(mocTaHoBH a00 yXBaJM) MPO 3aCTOCYBAaHHS 3aXO0/I1B 3a0e3meueHHs Oe3neku; 4) nepenanHs
pIllIEHHs JIJI1 BUKOHAHHSI OpraHy, Ha SIKMI MOKJIaJCHO 3A1MCHEHHS 3aXO/iB Oe3mneKu; 5)
Oe3mocepeIHE 3aCTOCYBaHHS 3aXO[IB 3a0e3MeueHHs Oe3MeKu (BCTAHOBICHHS TMEPEIiKy
HEOOXITHUX 3aXOiB 1 crocoOiB iX peamizalii); 6) ckacyBaHHSI 3aXO[IB 3a0€3MECUCHHSI
Oe3nexu.

VY Haymi KpUMIHAJIFHOTO TPOIECY 1€ MUTAHHS TaKOXK OyJIo MPEAMETOM aHai3y.
O.I'. uno, B.I. MapuniB y mnpami «Jlep>kaBHUi 3aXUCT CYJIB, MPAILIBHUKIB CYIY,

IIPaBOOXOPOHHUX OPTaHiB Ta 0ci0, sIKi OepyTh y4acTh y KPUMIHAJIBHOMY CYIOYMHCTBI, K
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rapaHTisl 3M1IMCHEHHS MPABOCYIS Y KPUMIHAIBHUX CIIpaBax» BIAMIYAIOTh, 10 MEXaHI3M
3a0e3nedeHHs Oe3nekr IuX ocid mependavae Taki €JIEMEHTH: HAJIXOJKEHHS 3asB,
MOB1IOMJIEHb 200 OTPUMAaHHS ONIEPATUBHOI UM 1HIIOI 1H(POPMAaIIii PO HAABHICTH 3arpO3U
KUTTIO, 3[IOPOB’I0, KUTIYy YU MalHy 0ci0, SIKI MalOTh MPaBO Ha JIEP’KaBHUN 3aXMHCT;
nepeBipka oTpuMaHoi 1H(OpMaIii; TMPUHAHATTS PIMICHHS PO 3aCTOCYBAHHS 3aXOiB
Oe3neKkyd 4M BiIMOBA B 1X 3aCTOCYBaHHI; KOHKPETHE 3aCTOCYBaHHS 3aXOiB OE3MeKwu;
OPUMHATTA pIlIEHHS TpO iX CKacyBaHHS, OCKAap>KEHHS PIIICHHS NpO BIIIMOBY B
3aCTOCYBaHHI 3aXMCHUX 3aC00iB 4M iX ckacyBaHHs [242, c. 161]. ¥V mimomy ix mosuiris
0a3yeTbcs, SK BBaKAEMO, HA aHaMi31 BIAMOBIIHAX HOPM YHWHHOIO 3aKOHOJIABCTBA.
BiamiTumo, 1m0 aBTOpHM K OKpeMMM eTall BUIUISIOTH Aii, MOB’s3aHl 3 OCKap)KCHHIM
pIlIEHHS PO BIAMOBY B 3aCTOCYBAaHHI 3aXMCHHUX 3ac001B UM iX CKacyBaHHA. BBakaeMmo,
IO II€ € BAYXKJIMBUM €JIEMEHTOM 3]I1IHCHEHHS MPOIECYaTbHOTO MOPSAIKY TaKOi JiSTbHOCTI.
[HIIMM OpUKITAIOM BUILICHHS €TamiB JOCIIIKYBAHOTO MPOBAJKEHHS € TO3UIIIS
aBTOPIB HAYKOBO-METOJUYHUX pEKOMEHJaIli «3a0e3nedeHHs Oe3NeKd YYaCHHKIB
KPUMIHAIBHOTO CYZIOYMHCTBA Ta THIIMX OCi0 B IHTEpecax MmpaBocyLis» 3a pefaxiiiero M.C.
Hynxkipinze, I'.K. Terepstauk, B.B. bypnaka, B.€. Tapacenko, C.B T'aiiny, ABTopu 1i€i
mparli JIAIUTM HACTYITHOTO BUCHOBKH 3 03HAY€HOTo UTaHHs. Ha ix mymky, 3abe3nedenns
0€3MeKr yYaCHUKIB KPUMIHAJIBHOTO CYy/IOYMHCTBA Ta 1HIIKX OCI0 B IHTEpEcax MpaBoOCY IS
SIBIISIE COOOXO MIJIECTIPSIMOBAHUI TIPOIIEC, IKHIA CKIIAAAETHCS 3 OKPEMHUX CTaIiH, 10 SKOTO Yy
pa3i HeOOX1JHOCTI 3aTy4aroThCsl BU3HAYEHI 3aKOHOM Cy0’€KTH, a TOMY HUMHU BHJILJICHO
HACTYIHI CTajli Oro MpOLECYy: OTPUMAHHS Ta MEpeBIpKa JAaHUX, IO CBIIYATH PO
HASIBHICTb peajibHOI 3arpO3HU KUTTIO, 37I0POB 10, JKUTITY 1 MaitHy ocoOam, sSiKi MaroTh TPaBO
Ha 3a0e3neueHHsT Oe3MeKu; MPUHHATTS PIMICHHS MPO 3aCTOCYBaHHS a00 MPO BIIMOBY Y
3aCTOCYBaHHI 3axoJliB O€3MeKHu; 3AIMCHEHHs 3axoJliB OE3MeKH; CKacyBaHHS 3aXO/liB
oe3neku [48, c. 31]. AHani3yrouH 1110 TO3UIIII0 Ta mopiBHIOWUH ii 3 gymkoro O.I". [luno,
B.I. MapuniBa, 3ayBakumo, 110 JI0 CTafiil mpolecy 3abe3nedeHHs O€3MeKr YYaCHHUKIB
KPUMIHAIBHOTO CYJJOYMHCTBA Ta IHIIUX 0C10 aBTOPH HAYKOBO-METOJUYHUX PEKOMEHIALIIN
HE BKJIIOYAIOTH SIK OKpPEMY CTajiio Jii 3 MepeBipKH OTpUMaHOi iH(opmaIlii, a TaKoK He

BUJIUISIIOTH CTAJIiF0 OCKAp KEHHS BiJMOBIAHOTO PIiIICHHS. AJie B IIJIOMY OCHOBH1 aKTH-i1
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MPOIIECY 3aCTOCYBaHHsI 3axOJIB 3a0e3MeUeHHs O€3MeKH YYaCHUKIB KPUMIHAIBHOTO
CYJIOYMHCTBA HUMU HABEJICHO JI0BOJII TOBHO.

bepyuu o yBaru BianoBiaHi HopMu 3akoHy Ykpainu «[Ipo 3abe3neueHns 6e3nexu
0ci0, K1 OepyTh y4acTh Yy KpUMIHAIBHOMY CYJOYMHCTBI», BCE X TaKH CTaJlii0 (eTam)
NEpPEeBIPKH, 1033 YCUIAKMM CYMHIBOM BapTO BIJHECTHM IO YaCTUHU JOCTIIKYBaHOTO
NpOBa/DKEHHS. AJDKE 3a 3MICTOM Ta XapaKTepoM Jii, a TakoX IX HAcHiKOM —Iie
0€3yMOBHO CaMOCTIHA CKJIaJ0Ba IbOTO IMPOBA/KEHHS, sIKA Mae€ BJAcHE 3aBIaHHS 1
IOPUINYHO 3HAYYIIII HACTIIKA. 30KpeMa HaAyKOBIIi CTOCOBHO MPOLIECYaTbHOTO MOPSAKY M1
3 3a0e3MneueHHs Oe3MeKN yYaCHUKIB KPUMIHAJIBHOTO CYyJJOUYMHCTBA 3BEPTAOTh, IO OpPraH
JI3HAHHS, CIITYUNA, TPOKYpOp a0 Cyll, OAepKaBILHU 3asBY UM IMOBIJOMJIEHHS IIPO 3arpo3y
oe3reri ocodu 3000B's13aH1 IEPEBIPUTH 11O 3a5BY (MIOBIIOMJIICHHS) 1 B CTPOK HE OLIIBIIT HIXK
TpH 100U, a y HEBIIKJIAJTHUX BUITAJIKaX — HETAWHO MPUNHATH PIIICHHS MPO 3aCTOCYBAHHS
abo BIAMOBY B 3acTOCyBaHHI 3axojiiB Oe3neku [199, c. 332-333]. To6To 000B’5130K 3
MEPEBIPKU 3as1BU (TIOB1IOMJICHHS) € YACTUHOIO MOCJIIIOBHOCTI 1M 1IOTO MPOBAKEHHS. |
Hexail yacoM BiH Ma€ (PaKyJIbTaTUBHUMN XapakTep, 00 B OKpEeMHUX HEBIAKIAIHUX BUMAIKaX
Takl Al MOXKYTh He 3fiiicHioBaTucs (4. 2 cT. 22 3akony Ykpainu «lIpo 3abe3nedeHHs
0e3neku oci0, siki 0epyTh y4acTh Y KpUMIHAILHOMY CYJOYMHCTBI»), ajle 1 3aKOH 1 HAYKOBIT
aKIIEHTYIOTh Ha MOT0 ICHYBaHHI yBary.

[Ilom0 ockapkeHHsI pillIeHHsI TIPO BIJIMOBY B 3aCTOCYBaHH1 3aXMCHHUX 3aCO0IB UM 1X
CKaCyBaHHS SIK OKpeMoro eTary. BBaxkaemo, 1110 5K 1 y onepeIHbOMY BHUIIaJIKy CTOCOBHO
eTamy TMepeBIPKH, €Taly OCKAp>KeHHS TaKOX JOIIJIBHO BKJIIOYUTH B CHUCTEMY CTajlii
(erariB) 1OCIIHKYBaHOTO ITPOBAKEHHSI, aJIe 3HOBY TaKH sIK (DaKyapTaTUBHOTO erarry. [{ei
BHUCHOBOK 0a3y€eMO Ha HuU3LIl MipKyBaHb. [lo-niepiie, Oepydn A0 yBary omnuc HporeaypH
3a0e3reyeHHs] O€3MeKM YYaCHUKIB KPUMIHAJIBHOTO CYJIOYMHCTBA Ta I1HIIMX OCiO,
3aKOHOJaBeIlb BKAa3y€ Ha OCKAap)KEHHS SK MPaBO YYACHUKIB TAaKOTO MPOBAKEHHA, a
BIJIMOBITHO (DaKT MOJAHHS CKapr OOYMOBIIIOE BIJIMOBIHY MPOLECYalbHY ISUTbHICTD.
[Tpumipom, K10 B mopsiaky 4. 5 cr. 22 3akony Ykpainu «IIpo 3a0e3neueHHs: 6e3nexu
oci0, sKki OepyTb y4yacThb y KpHUMIHAJIbHOMY CYJOYMHCTBI» CKapra Ha PpILICHHS
3all1KaBJIEHOI0 0c00010 Oy/ie mofana y nopsiky, nepeadadenomy KIIK Ykpainu, 1o cyny,

TO II€ CTAHOBUTUMC OKPEMY I[iSIJ'H:HiCTB, sAKa CTOCYETBHCA IPOBAIKCHHS PCTJIAMCHTOBAHOI'O
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§ 1. «OckapkeHHs pillieHb, 11 94U 0e3A1sUTbHOCTI OpraHiB JOCYJ0BOTO PO3CIiyBaHHS, Yn
npoKypopa mia yac aocynoBoro posciimyBanHs» KIIK Vkpainu. I mo x toai 1e sk He
okpemuii etan? Ilo-mpyre, Bi3bMEMO 10 yBarum 3arajbHy OyaOBY cTamiii (erarmiB)
KPUMIHAIBHOTO TMPOBA/KEHHS. Tak, dYepe3 [ii0 3acaau 3a0e3leyeHHs MpaBa Ha
OCKapKEHHSI TPOIeCyadbHUX pimeHb, A um Oe3mismbHOCTI (cT. 24 KIIK VYkpainn)
BUUSIFOTE CTaI1i (€Tanu) meperisity BUPOKY, YXBAJIU CY/Y, IO CTOCYETHCS MIPaB, CBOOO T
YH 1HTEPECIB 0COOM, CYy/IOM BUIIIOTO PIBHS B MOPSAKY. Lle mpu3BOAUTH 710 MOSIBU 30KpeMa
TaKHUX CTAJ1H SIK MPOBA/KEHHS B Cy/l alleJSIIHOI Ta KacaliiHoi iHcTanuli. OIHaK, o0
HUX B JITEpATypi 3ayBa)Kye€ThCs, 10 JAJIEKO HE KOKHE KpUMiHAIBHE MPOBAKEHHS a00
KpuUMiHAJIbHA CIpaBa MPOXOAWTH yci cramii [98, c. 27], amke cucrema cramid y
KOHKPETHOMY KPUMIHAJIBLHOMY MPOBAKEHHI MOXKE CKJIAIaTUCA HE 13 BCIX BKa3aHUX Yy
KPUMIHATBHOMY IIPOLIECYaTbHOMY 3aKOHOJIABCTBI CTA/I1H, ii CTpyKTypa Oy/ie 3ajie’aTH BiJl
KOHKPETHHX OOCTaBUH, sIKi Oynu BcTaHOBjEHI [94, c. 36]. BignoBigHo A0 HBOTO CTafil
IIPOBAKEHHS B Cy/l anessiiiHOl Ta KacalliHOi 1HCTaHLli, X04a € YaCTUHAMHU CUCTEMU
KPUMIHAJIBHOTO TPOBAKEHHS, aje MOXYTh po3risjuarvics sk (axympratuBHi. Tox
npuennaemocs 1o aymkud O.I. uno, B.I. MapuHiBa, 1110 OCKap»eHHs PILIEHHS PO
BIIMOBY B 3aCTOCYBaHH1 3aXMCHHUX 3aC0O01B UM X CKaCyBaHHS Ma€ O3HAKU OKPEMOTO eTaIy
IILOTO TIPOBAKEHHS.

Takox BBayKaeMO 32 MOXKITUBE JIONOBHUTH CUCTEMY CTaJl1i (€TarliB) AOCTIIKYBaHOI
HAMU KPUMIHAIBHOI MPOIECYaIbHOT JISUTBHOCTI TaKUM €JEeMEHTOM a00 eTamoM siK
KOHTpOJIb 3a 3a0e3nedeHHsM Oe3neku. Takuili BHCHOBOK POOMMO 3 ypaxXyBaHHSIM
MOJIOXKEHb cT. 28 3akony Ykpainu «IIpo 3abe3nedeHns 6e3nexu ocio, sKi OepyTh y4acTh
y KPUMIHAIBHOMY CYIOUYMHCTBI». OOIPYHTOBYEMO II€ SIK KOMIUIEKCHHM XapaKTepoM
THCTUTYTY 3a0e3MeueHHs O€3MeKr 0COOU Yy KPUMIHAILHOMY CYJOYMHCTBI (1110 OTpedye
HE TUIBKH peai3aliii 3aX0/IiB, a i KOHTPOJIIO 32 1X 3aCTOCYBaHHIM), TaK 1 THUM, IO ITiJT 4ac
TaKOi KOHTPOJBHOI JISJILHOCTI OyIyTh BHUPIIIYBAaTUCS BJacHI 3aBJaHHS (3aKOHHOCTI,
MOBHOTH Ta OOIPYHTOBAHOCTI 3aCTOCOBAHUX 3aXOiB), BOHMU OyAyTh BHUKOHYBAaTHUCS
3aBIAKHM crienudiuHuM (GopMaM Ta METOJaM TPOIECyaabHOI MisSIIBHOCTI (HAMPHUKIIA,

O3HAWOMJIEHHSI 3 MaTeplajlaMd JIOCYAOBOTO PO3CIIAYyBaHHs, HaJaHHSI CIIIYOMY
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IMMCbMOBUX BKa3iBOK, BHMOI' YCYHCHHS IIOpPYIIIEHb 3aKOHOJIAaBCTBA Yy BWIAJKY iX
JTomyIeHHs ciigaum Torno (1.11. 3, 4 ct. 39 KIIK Vkpainu [102]).

VY Takuil cnocid mpoBaJKEHHS MO 3aCTOCYBAHHIO 3aXO0JIiB 3a0€3MeUeHHsT Oe3MeKn
oci0, sKi OepyTh ydacTb y KpPHUMIHAIBHOMY CYJOYMHCTBI, BBAXKAEMO MOXKJIMBUM
NPE3EHTYBAaTH y BUIVIAAl HACTYIHOI CUCTEMHM B3a€MOIOB’s3aHMX e€TamiB: 1) eram
HAJXO/DKEHHS Ta MPUUHATTS 3asB (ITOBIOMIICHB) 00 OTPUMAaHHS ONEPATUBHOI UM 1HIIIOT
1H(dOopMaIlli Mpo HAsBHICTh 3arPO3H JKHUTTIO, 370POB 10, KUTIY UM MaHY OC10, SIKi MalOTh
MIPABO HA 3aXHCT; 2) €Tam MePeBipKH OTPUMAHOI 3asBH (TIOBIIOMIJICHHS) YIIOBHOBYKEHUM
opraoM; 3) eran NPUUHATTS pilieHHS (MOCTAaHOBH a00 YXBajM) MPO 3aCTOCYBaHHS
3axo/iB 3abe3mnedeHHss Oe3neku abo Mpo BIAMOBY Yy iX 3acTocyBaHHI; 4) mnepenaHHs
pILIEHHS JJ11 BUKOHAHHS OpraHy, Ha SIKMil MOKJIAJEHO 3/11MCHEHHS 3aXO0/A1B Oe3neKu; 5)
Oe3mocepe/IHE 3aCTOCYBaHHS 3aXO[1B 3a0e3MeueHHs Oe3MeKH (BCTAHOBIEHHS MEPeIiKy
HEOOXIJTHUX 3aXOAIB 1 CIocoOIB iX peamizalli); 6) ckacyBaHHS 3aXO/lIB 3a0€3MEUCHHS
0e3neku; 7) OCKapKEeHHS PIILIEHHS MPO BIAMOBY Y 3aCTOCYBaHHI 3aXHCHHUX 3aC00IB 4M iX
CKacyBaHHS; 8) KOHTPOJb 3a 3a0e3leUeHHSM OC3MeKH YYACHHUKIB KPHUMIHAIBHOIO
CYJIOUMHCTBA, YIEHIB iX ciMel Ta OJM3bKUX POIUYIB.

[IpoanamnizyeMo 111 €Tam MPOBA/HKEHHS 3 3aCTOCYBAHHS 3aXOJIB 3a0€3MeUYCHHS
0e3neku oci0, siki OepyTh y4yacThb y KPUMIHAJILHOMY CYJIOYMHCTBI, OUIBII JOKIJIATHO 3
NOTJISIY 1X OMOCEepEAKYBaHHS BUMOTaMU KPUMIHANBHOI MpouecyanbHoi ¢popmu. pu ix
aHaJli31 BUKOPUCTAEM PE3yJIbTaTH y3arajJbHEHHS Cy0BOi MPAKTUKH 3aCTYBaHHS OKPEMUX
aCIeKTIB JOCIIKyBaHOTO 1HCTUTYTY [209; 210; 211; 212; 213; 214; 215; 216; 217; 218;
219; 220; 221; 222; 223; 224; 225, 226; 227, 228; 229, 230; 231; 232].

[lepmmii etam — 1€ HAOXOMKEHHS Ta TPHUUHATTS 3asB (IMOBIIOMIIEHB) a0o
OTpUMAaHHS ONEPATUBHOI YU 1HIIOI 1H(GOPMAILIli PO HASIBHICTH 3arpo3H KUTTIO, 310POB 10,
KUTIY 41 MaiiHy 0c10, SIKi MalOTh MPABO Ha 3aXHUCT.

Posrmsmatoun  mocmipKyBaHe TMPOBADKEHHS SK  YaCTUHY  KPHUMIHAJIBHOTO
MIPOBA/KEHHS B LIUIOMY, 3a3HaYMMO, 110 1 3arajibHi IPaBuUIIa, sIK1 3aCTOCOBYIOTHCS J0 IILOTO
eTarmy MaroTh BIAINOBIAATH 3araJIbHUM BUMOTAaM KPUMIHAJIBHOI MpoIlecyaibHO1 (hopMH,
BU3HaueHUM Hacamnepen y cr. 214 KIIK VYkpainu, KO0 BHOPSIIKOBAHO IMOYATOK

JIOCYZIOBOTO PO3CIiAyBaHHA. TaKy TyMKy TaKOK MOKEMO MOSCHUTH 1 TUM, TII0 Oepydu 10
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yBaru Toi (akT, 1110 MOBa i€ mpo 1H(GOopMaIliro PO MPOTUIIPABHI MTOCATAHHS, K1 CBI/T4aTh
PO HASIBHICTh peabHOI 3arpO3H KHUTTIO, 3/I0POB'T0, JKUTITY 1 MaitHy ocoou (cT. 20 3akoHy
VYkpainu «IIpo 3abe3meueHHst Oe3meku ociO, ski OepyTh y4yacTb y KPUMIHAJIBHOMY
CYJIOYMHCTBI»), TO MIEPEBAXKHO HAECTHCSI caMe PO KPUMIHAILHI MPaBOIOpyIeHH. ToX 1
MOPSZIOK HAIXOKEHHS Ta MPUAHATTS BIAMOBIIHUX 3asB (TIOBIIOMJICHB) Ma€ BiATOBIIaTH
BcraHoBiieHoMY y KIIK Ykpainn nopsaxy.

[Ilog0 3HaYEHHS MOHATH «IPUUHATTA» Ta «PEecTpallish» 3asB (IMOBAOMIIEHB), TO,
HaIpukiaz, horo HaBeaeHo y Haka3zl MBC Ykpainu Big 08.02.2019 Ne 100, ne Bka3zaHo,
110 11 JI1i 3 OTPUMAaHHS 3asB 1 MMOBIIOMJICHB NP0 KPUMIHAIBHI MTPABOMOPYIICHHS Ta 1HIII
MOJIi1 Ta IMPUCBOEHHSI iM TIOPSJIKOBOTO HOMEpPa YIOBHOBAKECHUMH CITYKOOBHMH 0COOAMM
oprauiB (migpo3auns) mnomimii [153]. Takoxx 1edl Haka3 BU3HAuYae, IO 3asiBU
(TOBITOMJICHHSI) MOXXYTh OyTH YCHI 20O NMHCHMOBI, a MPUHHATTS 3asB (TIOB1JIOMJICHD)
HE3aJIeKHO B MICLS 1 Yacy iX YYMHEHHS, TOBHOTH OTPUMAaHUX JaHUX, OCOOM 3asiBHUKA
3MIICHIOE 11JI0J000BO, O€3MepepBHO Ta HEBIAKIAAHO OopraH (IMiIpo3i1) MOJIiIii, IO SKOTO
HajdlnIa Taka iHpopmMaris [153]. Baxaemo, 1o 11l npaBuia IUIKOM TPUAHATHI 1 J0
JOCIII)KYBAaHOTO HAMU BUIAJIKY, aJie Cy0 €KTaMHU iX MPUUHATTS 3TiAHO 4. 2 CT. 3 3aKOHY
Vkpainun «lIpo 3abe3mneueHHs Oe3meku oci0, ki OEpyTh y4acThb Yy KPUMIHAILHOMY
CYJIOUYMHCTBI» € OpraH, SIKWi 31ICHIOE ONEepaTUBHO-PO3IIYKOBY ISUIbHICTD, CIITUYHM,
Jli3HaBay, MPOKYPOP, CY/, Y MPOBAKEHH1 SIKUX 3HAXOAATHCS KPUMIHAIBHI MTPOBAIKCHHS
I0JI0 KPUMIHAIBHUX TPABOMOPYIIEHb, Y PO3CIITyBaHHI YU CYOBOMY PO3TJISIL SKUX
Opanu abo O6epyTh y4acTh 0coOH, siKi MOTPeOyI0Th 3axucty [145]. BigMiTUMO, 1110 SIKIITO
3asBa (MIOBLAOMJICHHSI) TIpO 3arpo3y Oe3meri 0coOM-y4yaCHHKY KPHMIHAJIbHOTO
MIPOBAKEHHS HAJIIAIIUIA JIO OpraHy, M0 3A1MCHIOE OMEPATUBHO-PO3IIYKOBY JiSUTHHICTD,
CJIITYOTO CYJI/I, CYyy, TO BIAMOBIAHO 110 4. 2 CT. 22 3akoHy Ykpainu «IIpo 3a0e3neueHHs
Oe3meku ocid, iK1 OepyTh y4acTh y KpUMIHAJIBHOMY CY/I0UMHCTB1» BOHU MAlOTh HAIPAaBUTH
3agBy (ITOBIJOMJIEHHS) BIANOBIHOMY OpraHy JOCYAOBOI'O PO3CHiAyBaHHS ISl MTOYATKY
JIOCYJIOBOTO po3ciiityBanHs [ 145].

Oxpemo BiIMITUMO, IO K CIIyIIHO Harosomrye B.M. Teptuminuk, y pa3i HassBHOCTI
B 3as1B1 (ITOBIIOMJICHHI1) MPO 3arpo3y Oe3ner 0co0u, 3a3Ha4€HOi Y YaCTHHI1 BiJIMOBITHOMY

3aKoH1, B1IOMOCTEH IPO 3JI0YMH OPraH JII3HaHHS, CIITYHA, 1 TPOKYpOp MpUNMAaE pillleHHs
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PO BIAKPUTTS KPUMIHAIBHOTO MPOBAKEHHS a00 Tpo Tepeaady 3asBH (ITOB1IOMIICHHS)
3a HastexHIcTIO [199, c. 333]. ToOTo 3 ypaxyBaHHSM IpaBUJI MPO MIACTIIHICTE (CT. 216
KIIK Vxkpainu. BBaxkaeMo, 110 1Ie € rapaHTi€lo IpaB ocoOu Ha Oe3MeKy Ta YMOBOIO
edeKTUBHOCTI TIpoTUIii BiamoBigHUM ocobam. [Ipumipom, A.M. OpreaHn 3ayBaxye, 1110
PO HASBHICTH MOTPO3 Ta KOHKPETHUX IMOCSITaHb Ha JKUTTS, 3l0POB’S, KUTJIO 1 MaiHO
TPOMAJISIH, TIPO HASBHICTh PEATLHOI 3arpO3W MOXKYTh CBIIUUTH XapaKTep 3JIOYHHY 010
SKOTO 3IIMCHIOEThCS KpPUMIHAIbHE TPOBAKEHHS, XapaKTEpUCTHUKAa OCOOH, KOTpa
CTAaHOBUTH ITOTEHI[IIIHY 3arpo3y, Ta ii 3B 13K, BaJIMBICTh CBIJYEHb OCOOH, KN 3arpoxKye
Hebesneka [126, c. 88]. I taka iHopmarliss Mae OyTH HaJCKHUM YHUHOM MPHUHHATA Ta
3apeecTpOBaHa, a YIIOBHOBAKEHUMH 0CO0AMU BXKHUTO BIJIOBIIHUX 3aXO/IiB.

bepyuu 10 yBaru peaibHUil XapaKTep 3arp0o3u Ta HACIIIKH i JIJIsl )KUTTS, 370POB's,
KUTIa 1 MaliHa 0coOM, BBa)KAaeMO 3a JIOIIJIbHE BUMOTY HETalHOCTI, sfKa (PaKTUIHO
MictuThes y mpunucax 4. 1 cr. 214 KIIK Ykpainu ta 1. 1 po3. Il nakazy MBC VYkpainu
Bi 08.02.2019 Ne 100, HopmaTuBHO 3akpinuTh y 3akoHi Ykpainu «IIpo 3abe3nedeHHs
Oe3neku oci0, Akl OepyTh y4acTh y KpUMIHAJILHOMY CYAOYMHCTBI» (muB. JlogaTok A).
ToOTto nependayuTH, 1110 pearyBaHHs YIIOBHOBKEHUX OPraHiB Ha 3asBU (ITOBIIOMJICHHS)
npo HeOe3MeKy ydacHHWKAa KPUMIHAIBHOTO TPOBAKCHHS NPUWMAIOTHCS Ta HA HHUX
3JIIACHIOETHCS pearyBaHHs HETaiHo.

VY Mexax 1boro eramy BiIOyBa€ThCs BUSIBIICHHSI MIACTaB 1 MPUBOJIIB JJIsI BXKUTTS
3ax0/1iB 3a0e3nedyeHHs Oe3nexn. HaykoBIll BKa3yrOTh, 110 3aKOHO/IaBEIlb YITKO BU3HAYUB
M1JICTaBU 1 MPUBOJU VISl BXKUTTS 3aXOJiB 3a0e3eueHHsT 0e3MeKu, apKe I NPUUHSITTS
OyIb-SIKOTO TIPOIECYaTHLHOTO PIIEHHS Y KPUMIHAILHOMY MPOBA/KEHH1 MOTP10H1 TPUBOIN
1 migcTaBu. Tak, MiACTaBOIO IJIS BXKUTTS 3aXOJ1B 3a0e3IeueHHs Oe3MeKu 0ci0, sIKl MaloTh
IpaBo Ha 3a0e3neueHHs Oe3MeKH, € AaHl, 110 CBIAYATh PO HASIBHICTh PealIbHOT 3arpo3H iX
KUTTIO, 370POB’10, KUTIY 1 MaiHy [48, c. 31]. | milficHO miACcTaBM 1 MPUBOAM TOBOJI
3MiCTOBHO miependaderi y cT. 20 3akony Ykpainu «IIpo 3abe3nedueHHs 6e3nexku ocio, ski
OepyTh y4acTh Y KPUMIHAJIBHOMY CYIOUYMHCTBI». CBO€r ueproro, sik 3ayBaxye O.J1.
KoToBa, mpuBOIOM ISl IPUAHATTS MPOIECYATBHOTO PIlIEHHS Y KPUMIHAIBHIN CIIpaBi
MOXYTh OYTH 3asBH, TOBIJOMJICHHS YW 1HII JOKYMEHTH, B SIKUX, 3 JOTPUMaHHSIM

nporecyanbHoi popmu, 3adikcoBaHa MeBHA 1H(oOpMalis, MO Mae OyTH 0OOB’SI3KOBO

146



nepeBipeHa 0 NPUUHATTS pillieHHs. TakuM 4iHOM, IPUBOAM — II€ TIepeadayeH1 3aKOHOM
JOKEepena, Kl IMiJJITaloTh MepeBiplll, 3 METOK MPUUHSATTS MPAaBHUIBHOTO, 3aKOHHOTO 1
oOrpyHTOBaHOTO pirmeHHs. JIjig Toro, mo0 pimeHHs BiANOBIIAI0 3a3HAYCHUM BHMOTaM,
noTpiOHI mifcTaBu [88, c. 13]. 3okpema, OKkpiM BiacHe 3asB y4yaCHHUKA KPUMIHAIBHOTO
CYIOYHMHCTBA, Y€Ha HOro ciM'i abo OJM3BKOrO pojauya Ta IHIIUX MPUBOJIB, HAa HaIl
TIOTJISI/T, TIEPEITIK ITi/ICTaB MOKHA PO3IIMPUTH NIISIXOM BKa3iBKH Ha Te, mo: «IIpuBogom
JUISL BXKUTTS 3aXOJiB 3a0e3MeueHHs Oe3MeKH yYaCHUKIB KPUMIHAIBHOIO CYJAOYMHCTBA,
YIIeHIB 1X CIMell Ta ONM3BbKUX POAUYIB MOXE OyTH: «pPIIICHHS CIIIY0TOo, Ji3HaBaua,
IIPOKYpOPpa, KOJIM BOHU BU3HAIOTH 11€ 32 HEOOX1HE». ApKEe caMe BOHM SIK Hi XTO 0013HaH1
3 KOHKPETHUMH OOCTaBUHAMM CIIpaBH, ii y4YaCHUKaMH 1 PO3YyMIIOTh HEOOX1JIHICTh
YCYHEHHSI ICHYI0YOi 3arpo3u. Jo Toro »x ciiauui, Ai3HaBad, MPOKypop € cy0’eKTamH, siKi
YIOBHOBAYKEH1 MPUHUMATH PIIICHHS PO 3aCTOCYBAaHHA 3aX0/1iB Oe3mneku (4. 2 cT. 3 3aKoHy
Vkpainun «IIpo 3a0e3neueHHs Oe3neku oci0, Kl OepyTh y4acTb y KPHUMIHAJIBHOMY
CYJOUYMHCTBI»).

31 cBOro 60Ky 3ayBa)KMMO, 1110 BiOYBATHCS NIEBHA HEY3TO/HKEHICTD Y perjaMeHTalii
MUTaHHS TPUBO/IIB JJI BAKUTTS 3aXO0/I1B 3a0e31eueHHs 0€3MeKH YYaCHUKIB KPUMIHAIBHOTO
CYJIOUYMHCTBA, WIEHIB iX ciMel Ta ONM3bKUX poauviB Mk 3akoHoM Ykpainu «lIpo
3a0e3neyeHHs 0e3MneKku 0ci0, siki OepyTh y4acTh y KpUMIHATbHOMY cyq0ounHCTBI» Ta KIIK
Vkpainu. Tak, cT. 20 1poro 3akoHy nependavae, 0 TaKUM IPUBOJIOM MOXKe OyTH 3as16a
(BULIEHO aBT.) YYaCHUKA KPUMIHAJIILHOTO CYJ0YMHCTBA, WieHa Horo ciM'l abo OJIM3bKOTO
poauya. [Topsn 3 uum KIIK Ykpainu six a1 mij103proBaHoro, 00BuHyBadeHoro (1. 12 4. 3
cT. 42), cBigka (1. 8 u. 1 cT. 66), mepeknanayva (1. 4 4. 2 ct. 68), ekcnepra (1. 7 4. 3 ¢T. 69)
TOIIO TIependavae ixX MpaBo 3as61samu Kionomants (BUIIICHO aBT.) PO 3a0e3NeUCHHS
Oe3reku o0 cede, WICHIB CBOET CiM’1, OJTM3bKUX POANYIB, MaliHa, )KUTJIA TOIIO. 3BICHO,
Oepyuu 110 yBaru noJjio>keHHs 3akony Ykpainu «IIpo 3BepHeHHS rpoMajisiHy 1 KIIONOTAaHHS
13as1Ba € pI3HOBUOM 3BepHEHHS [ 156]. AJie BpaxoByrouH, 110 1€ IPaBO 0COOU — MPaBO HA
0e3neKy, TO 3 OISy KpUMIHAIBHOT IPpoLecyaibHOI (POpMHU BUJI IOKYMEHTA, Horo opma
Mae OyTH 4ITKO BHU3HauUeHI. TOX BBa)KaeMo 3a NOIUIbHE MPU (HOPMYIIIOBAaHHI HOPM, SIKI
BU3HAUYAIOTh MPOIECYaTbHUIM CTATyC y4aCHHKA KPUMIHAIBHOTO CYJAOYMHCTBA, MEpeiK

SKUX HaBeleHO y cT. 2 3akoHy Ykpainu «IIpo 3abe3neuenns Oesneku ociO, siki 6epyTh
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y4acTh y KpUMIHAJIbHOMY CYJIOYMHCTB1», BKJIFOUATH (POPMYJIFOBAHHS 32 3pa3KoM II. 5 4. 1
ct. 66 KIIK VYkpainm, ska mependavae mpaBa MHOTEPIIOr0, a came: 3a HasBHOCTI
BIJINOBIJIHUX IT1JICTaB - Ha 3a0e3eueHHs 0e3MeKH 1100 ce0e, OIM3bKUX POANYIB YU YJICHIB
CBOE€T cIM 1, MaifHa Ta xkuTia. Take popMyTroBaHHS OLIBIIIOI0 MiPOIO BIJIMOBIIA€ Ta CIPUSIE
peastizariii 1 4ac KpUMIHAIBHOIO MTPOBAHKEHHS 3MICTY CT. 3 KoHcTHTy1il YKpaiHy.

[TizcymMOBYIOUYHM XapaKTEpUCTUKY MEPIIOTO eTamy 3a3HauYuMo, 10 WOro 3HAUYEHHS
MOJISITa€ 'y BCTAHOBJICHHI IOpUAWYHUX (akTiB (TACTaB 1 MPUBOJIIB) JUISI BUHUKHCHHS
0cOoONMMBHX 3a0e3meuyBaIbHUX KPUMIHAIBHUX MPOIECYAIbHUX BIIHOCHH 3aXHCHOI
CHPSIMOBAHOCTI, @ 3MICT MpPOLECyaIbHUX 1 YIMOBHOBXKEHUX OCIO CTOCYEThCA iX
CBO€YACHOT'0 MPUUHATTS Ta peecTparii.

HactynmHum etanom IOCIiIKyBaHOTO MTPOBAKEHHS € TIEPEBIpKa OTPUMAaHOI 3asBU
(moBiIOMIIEHHST) 200 OTPUMAHOT OTIEPATUBHOI Ta 1HIIOIT 1HPOPMAIIiT ITPO HASIBHICTH 3aTPO3U
Ui oci0, IKI MaroTh MpPaBO Ha O€3MEKy, YIOBHOBAKEHMM oOpraHoMm. BkasyeTwcs, 110
nepeBipKa JaHUX, 110 CBIIYATh PO 3arpo3y KUTTIO, 37J0POB’I0, XKUTIY 1 MallHy 0cobam,
K1 MalOTh NPaBO Ha 3a0e3MeueHHs1 O0e3NeKu, € 000B I3KOBUM €JIEMEHTOM, 0 BU3HAYAE
AKICTh OTPUMAHOI 1H(POPMAILIii Ta MOKIIMBICT 1i OJANBIIOT0 BUKOpHUCTaHHs [48, ¢. 33]. 3
NPUBOAY 3MICTY IIbOI'O €TaIly 3aKOHO/ABElLlb HABOJUTHh HACTYNMHY HOopMy: «Opras, siKuit
3MIIACHIOE ONEPAaTUBHO-PO3IUIYKOBY AISUIBHICTb, CIITYHM, T13HAaBad, IPOKYpOp, CILAYUAN
CYIUIsl, Y, OJIEPKaBIITH 3as1BYy a00 MOBIIOMJICHHSI PO 3arpo3y Oe3rmelil 0coou, 3a3Ha4eHOi
y cTarTi 2 1bOTO 3aKOHY, 3000B's13aH1 MEPEBIPUTH 1110 3asIBY (MTOBIAOMIICHHS) 1 B CTPOK HE
OuTblIE TPHOX 10, @ y HEBIAKIATHUX BUMAAKAX — HErallHO MPUNHATU PILIEHHS PO
3aCTOCYBaHHs 200 MPO BIIMOBY Y 3aCTOCYBaHHI 3ax0/iB Oe3nexkmn» [ 145].

OpHak € IeBH1 3ayBa)kKeHHSI 1110]10 TIPOIIeCyalIbHOI perjiaMeHTalli 1boro eramy. Taxk,
Mo-Tepiie, BIJICYTHOCTI BKa3iBKM 3 OOKY 3aKOHOJABLSI Ha CIOCIO 3A1MCHEHHS TakKoi
nepeBipku. [lo-gpyre, BBaxkaeMo, 110 IEBHUM YHHOM 1CHY€ HEBIIMOBIHICTh M1 CTPOKOM
3 MOMEHTY OTpHMaHHS BiJ] 0COOM 3asBU (IMOBIIOMJIEHHS), 110 CBIYaTh PO HASBHICTH
peaNbHOI 3arpo3u KUTTIO, 3I0POB'I0, KUTIY 1 MalHy OKpeMux ociO, K1 BKa3aHl y cT. 22
3akony Ykpainu «IIpo 3abe3neuenns Oe3neku ocio, ki 6epyTh y4acTh y KpUMIHAIBHOMY
CYJIOYMHCTBI1» (CTPOK HE OUIbIIe TPbOX 110, a Y HEBIIKJIAIHUX BUIIQJKaX — HETaliHO) Ta

cTpokoM BkazaHuM y cT. 214 KIIK Ykpaiau (HeBinKIaaHO, aje He mi3HiIe 24 TOIUH Micst
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MOJIaHHS 3asBU, MOBIJOMJIEHHS). Xoya, Ha Hall TOMJA, 3 MOTJSAY MpolecyalbHOI
MPUPOJIU JHKEpEsia BUHUKHEHHSI IIMX CTPOKIB BOHU € criopiHeHuMHU. CripoOyeMo HaBeCcTH
Haie 6a4eHHs 100 MOXJIMBUX BaplaHTIB PO3B’A3aHHS IIUX JABOX MTUTAHb.

3 npuBOAY CHOCO0IB 31MCHEHHS TIEPEBIPKU 3asBU (MIOBIIOMIJICHHS), 1110 CBITYATh
PO HASBHICTh PEANBbHOI 3arpo3d JKHUTTIO, 3I0POB'I0, JKUTIIy 1 MailHy OKpeMux ocil.
OCKUTBbKH 3aKOH BEJIe MOBY MPO MPOTHUIPABHI MOCITaHHS Ha JKUTTS, KUTIIO, 370POB'S Ta
MaiiHa 0ci0, SKi MalOTh MPaBo Ha O€3MeKy, TO BIAMOBIIHO 1 CIIOCOOM TaKOI MEpPEBIPKH
MarOTh BIJINOB1/IaTA BCTAHOBJICHUM Y 3aKOHI1 CII0CO0AM NIEPEBIPKHU 3as1B 1 MOB1IOMJIEHB PO
KpUMIiHAJIbHI TIPaBOMOPYIICHHS Ta 1HIN moxii. Tak, SKIIo MoBa Hje, 10 MPOTHUIIPABHE
MOCSTaHHS 3IHCHIOETbCS Y (OpMi KPUMIHAIBHOTO IPABOMOPYIICHHS (3710YHMHY a0o0
KPUMIHAJIBHOIO MPOCTYIIKY), TO MepeBIpKa 3asBU (ITOBIAOMIIEHHS), IO CBIIYATh PO
HAsIBHICTh PeajJibHOI 3arpo3U 0CO01-yYaCHUKY KPUMIHAIBHOTO MPOBAHKEHHS, Ma€ OyTH
3MIIMCHEHHA 3 ypaxXyBaHHsIM BUMOT 4. 3 cT. 214 KIIK Vkpainu. BignoBigHo, criocodamu
TaKOi NEPEeBIPKH SKIIO HasBHI O3HAKU 3JI0YMHY MOKE OyTH MPOBENECHUM OIS MICUS
MoJ1ii, a SIKIIO MPOTUIIPABHI i MICTATh 03HAKH KPUMIHAJIBHOTO MOCTYIIKY, TO 1€ TaKi Jii
sk 1) BiiOpaHo NOSICHEHHS; 2) MPOBEJIEHO MEIUYHE OCBIAYBaHHS; 3) OTPUMAHO BUCHOBOK
CHeriajaicTa 1 3HATO MOKa3aHHS TEXHIYHUX MPHIAJIB Ta TEXHIYHUX 3ac00iB, 110 MaIOTh
GyHKLIT GOTO- 1 KIHO3WOMKH, BII€03AINHUCY, YU 3aC001B OTO- 1 KIHO3UOMKH, BIACO3AINCY;
4) BUITy4€HO 3HAPAIIS 1 300U BUMHEHHS! KPUMIHAJILHOT'O MPOCTYIIKY, Peul 1 JTOKYMEHTH,
1o € 0e3rmocepeIHIM MPEeIMETOM KPUMIHAIBHOTO MPOCTYIKY, a00 SK1 BUSIBJICHI 1] 4ac
3aTpUMaHHs 0COOM, 0COOUCTOrO OISy a00 orsiay peueit [102].

Tomy nemo He MOroAMMOCS 3 aBTOpPaMH HAYKOBO-METOJIMYHUX PEKOMEHJAIlii
«3ale3neyeHHss O€3MeKH YYaCHHMKIB KPHUMIHAIBHOTO CYIOYMHCTBA Ta IHIIMX OCI0 B
1HTEepecax mpaBocy sy 3a peaakiiero M.C. ymxkipinze, I'.K. Terepstauk, B.B. bypinaka,
B.€. Tapacenko, C.B Taiiny, siki BKa3yroTh, 0 MEpPEBIpKa JaHUX PO 3arpo3y Oe3merr
MO3K€ 3/IIHCHIOBATHCS K Y ITPOLIEC OLIIHKY MEPBUHHOI 1H(GOpMallii, TaK 1 0 ONepaTUBHO-
PO3LIYKOBHUX CIIpaBax, 110 3a0e3MeueHi HerJIaCHUM arnapaToM (0coOu, skl MatOTh IIPABO HA
3a0e3neyeHHs Oe3rneku). 3 METOK OTPUMAaHHS Ta MEpeBIpKU MOAIOHOI iH(opmarii Ta
JIOKYMEHTYBaHHSl TPOTUIIPABHOI [ISUIbBHOCTI HOPMATMBHUMU aKTaMHu IependadyeHa

MO>KJIMBICTh TMPOBEIEHHS OMNEPAaTUBHO-PO3IIYKOBUX 3aXO/iB, B T.4. ONEPATUBHO-
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TexHIyHuX [48, c. 34]. dakTUYHO BOHU TEPEBIPKY MPOIMOHYIOTH 3BECTH BUKIKOYHO [0
MPOBEJICHHSI  ONEPATUBHO-PO3IIYKOBUX 3axofiB. Opnak, 3akoH Ykpainu «llpo
OIEPAaTUBHO-PO3IIYKOBY AISUIBHICTEY Y CT. 9 3a3Hauae, 110 y KO’KHOMY BUIIAAKY HassBHOCTI
MIJICTaB JIJIsl POBEACHHS ONEPAaTUBHO-PO3IIYKOBOI AISUIBHOCTI 3aBOJIUTHCS OMIEPATUBHO-
posirykoBa crpasa [160]. Sk BBakaeMo, HE BapTO BHUKIIIOYATH MOXKIMBICTh MEPEBIPKU
3asBU (MOBIIOMJICHHS), IO CBIYATh MPO HASBHICTH PEAJBHOI 3arpo3u 0CO01-y4aCHUKY
KPUMIHAIBHOTO TMPOBA/KEHHS, 32 JIOMOMOIOI0 OINEPAaTUBHO-PO3UIYKOBHX 3axojiB. Ha
J0JATOK, Taka iH(opMarllis K pa3 Moxe OyTH OTpUMaHa ONEPaTUBHUM IIISIXOM AJie, Ha
HAIIl TOTJISA]], MPIOPUTETHUMH MAIOTh OyTH caMe MPOoleCyaibHl CIOCOOU TaKOi IEPEBIPKH,
BKazaHi y 4. 3 cT. 214 KIIK Vkpainu. 3BicHO, SIKIIIO iX BUSBUTHCS HEIOCTATHHO, TO MAE
OyTH 3aBEJEHO ONEPAaTUBHO-PO3IIYKOBY CIIPABY Ta BKUTO 3 METOIO MEPEBIPKU BKA3aHOI
3asiBU (TIOBIJIOMJICHHS) OTIEPATUBHO-PO3IIYKOBUX 3aXOAiB. [HIN crocoOu mepeBipku
MOXKYTh PETJIaMEHTYBATHUCS BITOMYMMH HOPMATHBHO-TIPABOBUMH aKTaMH, HAMPUKIIA,
takumu sk Haka3 MBC Ykpainu Ne 940 Big 22 sxoBTHs 2012 p. [149].

CTOCOBHO BM3HAYEHUX 3aKOHOABIIEM CTPOKIB MEpeBIpkH (HE OLIbIIe TPHOX Ji0),
TO BBAXKAEMO LII0 HOPMY TaKOI0, 1110 HE BI/IMOBIAE MET1 YBEJICHHS B1AMOBITHOTO IHCTUTYTY
0€3MeKr YYaCHUKIB KPUMIHAJILHOTO MPOBa/KeHHs. Ha Hamry aymKy, 1i CTpOKH MaroTh
30iraTucs 31 CTPOKaMU pearyBaHHsS Ha 3asBUM 1 TMOBIAOMJIEHHS MNP0 KpUMIHAIbHI
npaBonopyiieHHs, Bu3HaueHuM y cT. 214 KIIK Vkpainu. Haragaemo, mo y i crarri
3aKOHO/ABEIb ~ BCTAHOBIIOE CTPOKH TIOYATKy JIOCY/IOBOTO  PO3CIIAYBaHHSA  SIK
«HEBIJIKJIATHO, ajie He Mi3Hime 24 roauH MICis MOJAHHS 3asiBH, MOBIIOMIIEHHS PO
BYMHEHE KpUMIHAJIBHE MPABOMOPYIICHH», a SKIO MEpeBipKa 3IIHCHIOBAJIACS IMIISTXOM
IIPOBEJCHHS OIJISAY MICHS TI0Jii, TO «BIAOMOCTI BHOCATBHCS HEBIIKIATHO TICIIA
3aBEPILICHHSI OTJIsy a00 OTpUMaHHS JI0B1JIKH, BUCHOBKY crieriaiictay [102]. BBaxkaemo,
o 1 Takui came MiAxiJg Mae OyTH 3aCTOCOBAaHO 1 CTOCOBHO JOCHIIXKYBaHOTO HaMU
BUMAJIKY. TOX BBaXKaeMO JOIUIBHUM 3MIHUTH MIAXIJ 10 MEPEBIPKU BIAMOBIIHOI 3asBU
(MOBIIOMIIEHHS) Y MeXaX IHCTUTYT 3a0e3MeueHHs] 0e3MeKH YYaCHUKIB KPUMIHAIBHOTO
CYJAOYHHCTBA.

Tak, BU3HAIOYM HEOOXITHICTh TAaKOi MEPEBIPKHU JJIsi YXBAJICHHS MPOIECYaIbHOTO

pillieHHs, BCE K TaKM CTaBUTH Ha Mepiie micie 6e3mneky ocodu. Takuit miaxin nepeadadae
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HeraitHe MPUUHATTSA PIIICHHS PO 3aCTOCYBaHH a00 MPO BIJIMOBY Y 3aCTOCYBaHH1 3aXO0/11B
Oe3reKku, a BXKe IMICIs HOTro yXBaJIeHHS MPOBECTH y CTPOK HE OUIbIIE TPhOX JI0 Taky
nepeBipKy. Lle Oyne cipusiti IK yTOYHEHHIO 00T PYHTOBAHOCTI IPUHHSATOrO PILIICHHS, TaK
1 BU3HAYUTH IT1JICTABU JJIs1 3ACTOCYBAaHHS JOJJATKOBUX 3aX0/1B 3a0e3neueHns oe3nexu. Jlo
peui, cxo’ka 3a 3MICTOM IIPaBOBa CUTYallisl Ta MEXaH13M ii pO3B’sI3aHHS peani30BaHi 00
NPOHUKHEHHS 0 >KUTJIAa Y 1HIIOrO BOJIOJAIHHS OCOOM, Jie y HEBIJIKIAJHUX BUIIAJKAX,
MOB’SI3aHUX 13 BPATYBAaHHSAM O KUTTS JIIOJe Ta MaiiHa uM 3 Oe3nocepenHiM
nepeciiAyBaHHAM OCi0, sIKI A03PIOI0THCS Y BAMHEHHI KPUMIHAIBHOIO IIPABONOPYIIEHHS
[102] m03BOJSETHCS BXKUBATH BIJITIOBIIHI 3aX0/11, a BXKE TIOTIM OIIHIOBATH MUTAHHS MPO iX
JOIyCTUMICTb. Y AOCHI)KYBaHOMY HaMH IIPOBAKEHHI1 K pa3 MOBa iijie Mpo 1CHYBaHHS
3arpo3H iX >KUTTIO, 3I0OPOB'I0, )KUTITY 1 MaliHy BIANOBIIHUX 0C10. Tomy 4. 2 cT. 22 3aKoHy
Vkpainu «lIpo 3a0e3neueHHs Oe3meku oci0, AKi OEpyTh y4acTb Yy KPUMIHAILHOMY
CYJOUYMHCTBI» Ma€ OyTH 3MiHEHA y OIK MOCHJIAHHS MPIOPUTETY 3aXUCTYy MAWHOBHUX Ta
HEMaWHOBHX OJiar 0coOu.

[I{o/10 3HaUEHHS IBOTO €TaIy, TO BOHO MOJISrae y MiATBEPHKEHI FOPUANYHUX (DAKTIB
(micTtaB 1 MPUBOMAIB) Y BHIVISII BCTAHOBJIEHHS HAsBHOCTI a00 BIACYTHOCTI JaHUX
(mijcraB), MO CBIYATh MPO HASBHICTh PEATBHOI 3arpo3u KUTTIO, 370POB'TO0, KHUTIY 1
MaliHy 0coOM Ta JpKepen, 3 AKUX Il JaHl NOXOAATh (MpuBOAIB). AJie, Ha Halle
NEPEKOHAHHS, MTPIOPUTET LIUX LIHHOCTEW, BU3HauUeHuH y cT. 3 KoHcturynii Ykpainu, nae
T1JICTABU JISl IEBHUX 3MIH y 3MICTI €TaIliB JOCHIKYBAaHOTO ITPOBAKCHHSI.

[Ticns mepeBipku 3asBU (IOBIIOMJIEHHSI) Ta MIATBEPIKEHHS HASIBHOCTI PEeabHOL
3arpo3u JKUTTIO, 37I0POB'I0, KUTIY 1 MailHy BIAMOBIZHOI 0coOM BiAOYBAa€eThCS eTan
NPUAHSTTS PillIeHHs (TTOCTAaHOBHM a00 yXBaJlk) MPO 3aCTOCYBAHHS 3aXO/IB 3a0€3MeUCHHS
Oe3reku abo Mpo BIAMOBY Yy iX 3acTocyBaHHI. BpaxoByrouu mporecyajibHy HpUPOAY
JUSTBHOCTI MiJT 9ac ILOTO eTamy, Horo mpolecyaibHa popMa Ma€e BIAMOBIIATA BUMOTaM
. 5 «DikcyBaHHS KpUMIHABHOTO MTpoBakeHHs. [IpouecyanbHi pimenas» (ct. 110), a
Takoxk TJ. 29 «Cynosi pimeHHs» (ctT. ¢1. 369-372) KIIK Vkpainu. BaximBicTs 1bOTO
eTaIly MOJIsITae y TOMY, 1110 CaMe PIILIEHHS € TUM KPOKOM, SIKUH IOpUANYHO (PopMyITroe abo
IHIIMMHU CIIOBaMH TMIEPETBOPIOE MPUBOAM Ta MiJICTABH, K cayliHoO Bkazye H.B. I'uHcbKa,

y BUpPa)KEHY 1 BCTAHOBJIEHY 3aKOHOM (hOpMY 1HAMBITyaIbHOTO MPABO3aCTOCOBYOIO aKTy, B
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SKOMY KOMIIETEHTHI Jep>KaBHI OpPraH 1 MOCaJ0Bl OCOOM y BCTAHOBJIEHOMY 3aKOHOM
MOPSIKY 3 METOI0 BHPIIICHHS TMPABOBHX 3aBlaHb KPUMIHAJIBHOTO CYJIOYMHCTBA

BUPAXKaIOTh BJIAJIHC BOJICBUSBJICHHS TIpo [ii abo ©Oe3xdii, 10 BUIUIMBAIOTH 13

BCTQHOBJICHUX Ha MOMEHT BHHECEHHS DpIillleHHS (QaKTUYHUX OOCTaBUH CIpPAaBH 1
NPUITKCIB YMHHOTO 3aKoHOAaBcTBa [23, c. 24]. ToOTo pilmeHHS MPO 3aCTOCYBaHHS 1
CKacyBaHHs 3axo0jiB Oe3rneku. Alle 3ayBakumo, 1o y cT. 22 3akony Ykpainu «lIpo
3a0e3nedeHHs Oe3rneku ocid, skl O0epyTh ydacTb y KpPUMIHAJIBHOMY CYJIOYMHCTBI» II€
MUTaHHS HAJCKHUM YMHOM HE BPETYJIHOBAHO. TOMY BBa)KAa€EMO BAKIIMBUM AaCIIEKTOM
[[LOTO €TaIy BKa3aTu Y IIbOMY 3aKOHI, 1110 BiJIMOBIHE PIIICHHS MA€ BIAMOBIIaTH BUMOTaM,
3a3HaueHuM y cT. cT. 110, 369-372 KIIK Ykpainu, ane 3 ypaxyBaHHSIM BKUTTS 3aX0/1B 10
HEpO3TOJIOIICHHST  BIJIOMOCTEN Mpo 0ci0, B3ATUX MiAg 3axucT (3a0e3neueHHs
KOH(]1ICHIIIITHOCTI BIIOMOCTEH IIPO 0CO0Y).

OTxe, 3HAYEHHS €Tally NPUUHATTA pilleHHd (IOCTaHOBM ab0 yXBaiH) PO
3aCTOCYBAHHSI 3aX0/11B 3a0e3neueHHs1 0e3rmeku ado Mpo BIIMOBY Y 3aCTOCYBaHHI 3aXO/IiB
0e3neKu nossirae B o(iiitHOMY 3aKpiIjieH1 yIIOBHOBAKEHUM Ha iX 3aCTOCYBaHHS OpraHOM
(ct. 3 3akony VYkpainu «IIpo 3abe3nedenHs Oe3neku ociO, siki OepyTh ydacTb y
KPUMIHATBHOMY CYJOYMHCTBI») CBOTO BJIQJHOTO BOJICBHSIBICHHS MPO 3aCTOCYBaHHS ab0
CKacyBaHHsS 3axoAiB Oe3neku y (QopMi KPUMIHAIBHOTO MPOIECYaTbHOIO PIIIEHHS.
OcTaHHEe Ma€ BIAMOBIIATH BUMOTaM JI0 TaKuX pilieHb, nependoadenum KIIK Ykpainu.

[Ticns yxBaneHHS pillIeHHS, SIK 1 B3arajii y KpUMIHAJILHOMY MPOBAKEHH1 HACTa€e
CTa/isl BUKOHAHHS piieHHs. To 1100 J0CIKYBAaHOTO MPOBAKEHHS, TO 1€ i, KOJU
yXBaJieHe pilieHHs (IMOCTaHOBa ab0 yxBaja) MOBMHHO OYTH TepeaHo JIsi BUKOHAHHS
opraHy, Ha SIKMi TTOKJIa/ICHO 31CHEHHS 3aX0/11B Oe3rneku. Tak, B poOOoTi BkKe BiIMIUaJIoCs,
mo cr. 3 3akoHy Ykpainu «lIpo 3abe3nedenHs Oe3neku ociO, ki OepyTh y4yacTb y
KPUMIHATBHOMY CYJOYMHCTBI» PO3PI3HIE OpraHW, $KI NPUHAMAIOTh PIMICHHS TIPO
3aCTOCYBaHHS 3aX0/11B O€3IEKH, Ta OpraHu, K1 311MCHIOIOTH 3ax011 Oe3mneku. JIo ocTaHHIX
30KpeMa BIJTHOCATHCS OPTaHM Ta CITYKOU, POTOPHYTHI MEPEIIK SIKUX HABEICHO Y 4. 3 CT.
3 BKazaHoro 3akoHy Ykpainu. 30KkpemMa 3 Ii€r0 METOI0 y CKJIa/ll CTPYKTYp TaKWX OpPTaHiB
CTBOPIOIOTHCS  CriemiasibHl  mijgpo3aum. [lpumipom, y ckmami HamionaneHol modiiii

VYkpainu CTBOPIOIOTHCS MIAPO3IUTHA MO 0COOIMBOTO MPU3HAYEHHS, IO 3aBIaHb STKUX
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30KpeMa BigHECEHO 3abe3nedeHHsT Oe3MeKH B3ITHX ITiJ 3aXUCT 0Ci0, WICHIB iX ciMeil Ha
MiJICTaBax Ta B MOPSJIKY, BU3HAYEHUX 3aKOHOAABCTBOM YkpaiHu [152], a B cTpykTypi
CnyxOu Oe3nekn YkpaiHu Taky ¢yHKIiIO BUKOHYye LleHTp creriaspHuX omepariiii
OOpOoTEOM 3 TEpPOPU3MOM, 3aXHCTy YYaCHUKIB KPUMIHAJILHOTO CYJOYMHCTBA Ta
NpaliBHUKIB TPABOOXOPOHHUX OpraHiB [134].

OpnHak, € MTUTaHHA JI0 MPOIECyaTbHOI (POopMHU MepeaHHs AJsi BUKOHAHHS PIIIICHHS
(moctaHoBH ab0 yXBaju) MPO 3aCTOCYBaHHsS 3axo[IB 3a0e3MedeHHs Oe3neku ado IMpo
BIZIMOBY y 3aCTOCYBaHHI 3ax0/iB Oe3rneku. 3akoH Ykpainu «lIpo 3abe3neuenns Oe3nexu
0ci0, siki 6epyTh Y4acTh Y KpUMIHAJIBHOMY CYJIOUYMHCTBI» Yy CT. 22 1€ MUTaHHS 00XO/IUTb.
3BICHO, BOHO MOE€ PErjiaMEHTYBAaTHUCA BIJIOMYMMH HOPMATUBHO-IIPABOBUMH AaKTaMH,
Harnpukiajg, Hakaz MBC Vkpainu «lIpo oprasizaiito AisUIbHOCTI CIIAYMX MIIPO3ALTIB
HarmionaneHoi momimii Ykpaiam» Big 06.07.2017 Ne 570 [161]. Ane, sk BiZOMO, OPSA0K
KPUMIHATBHOTO TTPOBAKEHHS Ha TEPUTOPii YKpaiHU BU3HAYAETHCS JIUIIE KPUMIHATEHAM
npoiiecyaibHuM 3akoHo1aBcTBOM Ykpainu (cT. 1 KIIK Vkpainu). Tox crnoci0 nepenanHs
BKA3aHOTO PIlIEHHS Ma€ OyTH BU3HAYEHUM Yy aKTaX KPUMIHAIBHOTO MPOIIECYaIbHOTO
3aKOHOJIaBCTBA. BBakaeMo, 110 TPaBOBOIO OCHOBOIO TPABMJI TaKOTO TEpelaHHs €
Hacamriepe/ cT. cT. 21, 36, 40, 40-1 KIIK Ykpainu, siki BCTAHOBITIOIOTH 000B’I30K OpraHiB
JIep’KaBHO1 BIIJM, OPraHiB MICHEBOTO CaMOBPSIyBaHHS, MIAIPUEMCTB, YCTAaHOB Ta
oprasizaiiii, ciry>k00BuUX Ta I1HIIUX (I3UMYHHUX OCI0 BUKOHYBAaTHM 3aKOHHI BUMOTM Ta
MPOIECyabHI PIllIEHHS CYyIy, MPOKYpopa, CIII40ro, Ai3HaBadya. Takok MpoIecyaibHY
dbopMy TmTepenaHHS pIillleHHS i1 BHUKOHAHHS CTAHOBJIATH Ti BHUMOTH, SKUMH
pernaMeHTOBaHa B3a€MOJIS MPABOOXOPOHHHMX OPraHiB — II€ JOPYYEHHS MPOKYypopa,
CJIITYOr0, Mi3HaBava. Take MOpYyYeHHs Mi3HaBady, CIIIYUMN, MPOKYPOpP Mae HAIACHIIATH
pa3oM 3 BiJIMOBITHOIO MTOCTAHOBOIO KEPIBHUKY CIIEIIaTIbHOTO MiAPO3ILTY JJIs1 BAKOHAHHS.
CTOCOBHO Cy1y, TO, Ha HaIIl MOTJISAI, TOIIJIPHO 3aCTOCOBYBATH MEXaH13M, BU3HAYCHHH CT.
535 KIIK Vkpainu, sika nepeadauae, 1o CyJ pa3oM 3 CBOIM PO3MOPSIKEHHSIM PO
BUKOHAHHS CyJIOBOTO PIllICHHS HAJCHUIIA€ HOTO KOO BiAMOBIAHOMY OpraHy UM YCTaHOBI,
Ha SIKI TOKJIAJeHO OOOB’S30K BHKOHATU CynoBe pimenHs [102]. 3aBepuiye 1ieii erar
HAJ/ICUJIaHHS OPTaHOM, SIKWUH 3MIHCHIOE 3aX0/H, IO CIIIIY0T0, Mi3HABay4a, IPOKypopa, Cy/,

1H(bOpMaIIii Mpo BXKUTI 3axoau Oe3neku Ta ix pesynbratd (4. 3 cT. 22 3akoHy YKpaiHu
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«IIpo 3abe3neueHHs O0e3neKu oci0, AKi OepyTh y4acTh Y KPUMIHAIBHOMY CYJOYMHCTRBI»).
AJie Ipu BCbOMY BapTO 3ayBa)KUTH, 1110 MPU Mepeiadi BIAMOBITHUAX BIIOMOCTEH (pIIIeHb,
JIopydeHb, iHGopMarlii) MaroTh OyTH OE3yMOBHO BXHTI 3aX0dud OO0 30€peKeHHS
KOH(]1ICHIIIITHOCTI BIIOMOCTEH PO 0Ci0, B3ATUX IT1]T 3aXHUCT.

Tox 3HaUEHHS LBOTO eTammy nojsrae y GopMyBaHHI yMOB JJIsl BAKOHAHHS PIILICHHS
(moctaHoBu ab0 yXBajlM) TPO 3aCTOCYBAHHS 3axOJiB 3a0e3MedyeHHs] Oe3nmeku ado Tpo
BIJIMOBY y 3aCTOCYBaHHI 3aXOJIB O€3MeKH Ta 3allydeHHS A0 Horo Oe3mocepeaHboi
peatizailii yHoBHOBaKEHUX Ha IIe 0C10.

Etan  Ges3mocepeHhOro  3aCTOCYBaHHSA  3aXOJlIB  3a0e3leyeHHs  Oe3NeKu
(BCTaHOBJICHHS TIEpeNiKy HEOOX1JHUX 3aXO0/IB 1 CIIOCO0IB X pearnizailii). Sk 3ayBaKyrOTh
HAyKOBIIl, 3 MOMEHTY OTPUMAaHHS BIJMOBIJHOTO PIlICHHS (MOCTaHOBU a00 yXBalld) IMPO
3a0e3meueHHs Oe3MeKn OpraHH, sIKi 3A1MCHIOIOTh 3aX0/I1 O€3MeKH, MalOTh OE3M0CEPETHBO
3aCTOCYBaTH KOHKPETHI 3aX0/M 3a0e31eueHHs 0€3MeK (BCTAHOBUTH MEPETiK HEOOX1THUX
3ax0/iB 1 croco0iB ix peanizailii). Opra, sKOMy TOpY4YEHO 3/11MCHIOBATH 3aX0/11 OE3IEKH,
BCTaHOBIIIOE MEPETIK HEOOX1THUX 3aXO0/1B 1 CIIOCO01B IX peanizarlii, KEpYIHOUUCh TP IbOMY
KOHKPETHHUMH OOCTaBUHAMM 1 HEOOXIAHICTIO YCYHEHHsI iCHYro4oi 3arpo3u [199, c. 333].
Binmitumo, mo 6epyun 10 yBaru Te, 1o, sk 3ayBaxye A.M. Oprean, 3axoau O6e3meKu
MOKHA TOJUIUTH Ha: MpOLECyallbHl 3ax0Iu O€3MeKH Ta Mo3alpolecyalibHl 3aX0]u
oesmnexu [ 126, ¢. 88], TO BIIMOBIIHO 1 PI3HUTHCS OPTaH Ta MEXaHI3M iX 3aCTOCYBaHHS. Tak,
CYyTO TIpOlleCyalibHI 3axoAu Oe3MeKd, MPUMIPOM, 3aKpUTe CyAO0BE 3acigaHHs abo
MIPOBEJICHHS YII3HAHHS OCOOM 1032 Bi3yaJbHUM Ta ayAlOCIIOCTEPEHKEHHSIM TOr0, KOTrO
BITI3HAIOTH, 3/IMCHIOE O€3MOCepeTHRO Cya abo Mi3HaBad, Ciia4uii, mpokypop. Tomdi sik
3aCTOCYBAaHHS TaKHX I103aIPOIIECyaAIbHUX 3aXOJIB O€3MEeKH SK, MPUMIPOM, 0COOHCTa
OXOpOHA, OXOPOHA JKUTJIA 1 MaifHa, TOKJIAAAI0ThCS Ha CielianbHi miapo3aiam. BogHodac
3riHO 3 BUMoramu 4. 3 cT. 22 3akony Ykpaiau «IIpo 3a0esneueHHs 6e3mexu ocio, siKi
OepyTh y4acTh y KPUMIHAJIBHOMY CYAOUYMHCTBI» OpraH, SIKOMy JOPY4YE€HO 3/1ACHEHHS
3ax0/iB O€3IMeKH, BCTAHOBJICHHS TEpeIiKy HEOOXITHUX 3axo[iB (IpolecyalbHUX Ta
MO3amnpoIecyaabHUX) 1 CHOCOOIB iX peami3aili 3IIHCHIOE KEePYIUHCh KOHKPETHHUMU
oOcTaBMHAMU CIIPaBHU 1 HEOOXIIHICTIO YCYHEHHS 1CHYrouoi 3arposu. 11{ogo octaHHBOTO

MOMEHTY, TO B IIbOMY KOHTEKCTI 3B€pHEMO yBary Ha Ba)KIMBICTh MEPEBIPKHU BIIMOBIIHOT
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3agBM (MOBIJOMJICHHS) Ta OILIIHKM OTPUMAHUX B PE3yJIbTaTi 1l MPOBEIEHHS JAHUX, SIKI
OyAyThb XapaKTepu3yBaTH XapakTep, CTYMiHb PEaJbHOCTI 3arpo3u KUTTIO, 370POB'TO,
XKUTITY 1 MaliHy BiANOBIAHUX 0c10. Came 111 1aH1 ¥ TOBUHHI OYTH BpaxoBaHi, 3B1ICHO MOPSIT
3 IOBEJICHUMH OOCTaBUHAMH KPUMIHAJILHOTO MPOBAHKEHHS, IPH BCTAHOBIICHHI MEPEIIKY
HEOOXI1THUX 3aXO0/11B 3a0e3MeUeHHs1 OE3MEeKH Ta CIIOCo0iIB 1X peaizalii.

Omxe, 3HaUeHHS eTamy Oe3MoCepeaHBOT0 3aCTOCYBAHHS 3aXOMdIB 3a0€3MEUYCHHS
Oe3IeKku BlacHe 1 MOJIsTae y peajibHIM peastizallii KOHKPETHUX MPaBOBHUX, OpPraHi3alliiHo-
TEXHIYHUX Ta IHITUX 3aXO0/IB, CIIPSIMOBAHUX HA 3aXUCT JKHUTTS, )KUTIA, 3J0POB'S Ta MaiiHa
X OcCi0 BIJ MPOTUIIPABHHUX IIOCATaHb, 3 METOIO CTBOPECHHS HEOOXITHHUX YMOB IS
HAJIEKHOTO  BIJITPABIICHHS TMPABOCY/Is. 3MICT JISIIBHOCTI  YIMOBHOBKEHHUX OCIO
CTOCYETBHCS SIK 3IHCHEHHS TPOIECyaTbHUX (PETIIAMEHTOBAHUX HOPMaMH KPUMIHAITBHOTO
MPOIIECYaTLHOTO 3aKOHO/IaBCTBA), TAK 1 [103aITPOLIECyaTbHUX (PErilaMeHTOBAaHUX HOPMaMU
3aKOHOJIaBCTBA Ta MiJI3AKOHHUX HOPMATUBHO-TIPABOBUX aKTiB [163]) 3axo0iB O€3MeKH.

HacTymauM etamom IOCIIHKYBaHOTO TPOBAPKCHHS € €Tal CKacyBaHHS 3aXOJIiB
3abe3nedyeHHs Oe3meku. [liacTaBoro NIl BUHUKHEHHS BiAMOBIIHUX IMPaBOBITHOCHH, SIK1
NPUIHHSIOTH 3aCTOCYBAaHHA LIMX 3aX0JIB O€3MEKH € TaK caMo SIK 1 JUJIsl 3aCTOCYBAaHHS —
MiJICTaBM (3aKIHUEHHSI CTPOKY KOHKPETHOTO 3aX0/y O€3MeKH; YCYHEHHSI 3arpOo3U JKUTTIO,
3JI0POB'I0, JKUTITY 1 MaifHy 0C10, B3SITUX M1l 3aXUCT; CUCTEMAaTUYHE HEBUKOHAHHS 0CO0010,
B3SITOIO M1J] 3aXUCT, 3aKOHHUX BUMOT OPraHiB, 10 3a0€3Me4y0Th O0e3MeKy, SAKIIO I 0coda
MUCHEMOBO OyJia Momepe/KeHa Mpo MOXKIIUBICTh TAKOTO CKaCyBaHHS) Ta MPHUBOJIHU (3asBa
YYaCHUKA KPUMIHAIBHOTO CYJOYMHCTBA, WieHa HOro ciM'i abo 01M3bKOro poanya, Moo
sKoro OyJIM 3aCTOCOBaHI 3axo01u Oe3neKku ado OTPUMAaHHS JTOCTOBIpHOI iHOpMAITi PO
YCYHEHHS 3arpO3H KUTTIO, 37I0POB'T0, JKUTIY 1 MaliHy 3a3HaueHux oci0) (cT. 21 3akonHy
Vkpainun «lIpo 3a0e3neueHHs Oe3neku oci0, AKi OepyTh y4yacTb y KPUMIHAJILHOMY
CYJIOUYMHCTBI1»). 3HOBY 3BEPTAEMO yBary Ha HEOOXiIHICTh OTPUMAHHS BIMOBITHUX JTAHUX,
K1 MATBEPKYIOTh HAsIBHICTH IM1JICTAB Ta 3HAXO/IATh CBOE BIAOOPAKEHHS Y MPUBOJIAX IS
IbOro. Y TOMYy YHMCHI L€ HE BUKJIIOYAE HEOOXIIHOCTI MPOBEACHHS iX IMEPEBIPKH, SIK
MPOIECyaTbHUMHU, TaK 1 ONIEPATUBHO-PO3ITYKOBUMH 3axofami. Lle BaxxmmBo. Tomy BapTo
niaTpuMaTu 1ymky, sky BucioBuiau O.O. I'punbkiB, A.O. Jlsam, o 6e3mijgcraBHe a0o

neperdacHe PilIeHHS MOXKE 3alTKOAUTH KUTTIO, 3[I0POB’I0 YH IHIIIUM 1HTEpecaM 0CcoOH,
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sKa TITae 3aXHUCTy, YU Ky yOe3NeuyroTh BiJl MPOTUIIPABHUX IIOCATaHb 3TiHO 3
YMHHUMU 3aKOoHaMu Ykpainu [32, c. 152].

BiamiTumMo, 1o Sk mpo PIMIEHHS MPO 3aCTOCYBaHHS, Takl MPO PIIICHHS PO
CKaCyBaHHsI 3aX0/11B 3a0e3MeUeHHS OC3IeKH B MUCHMOBIN (POPMI IMTOBITOMIISIETHCS 3asIBHUK.
CnymHO 3 TBOTO TMPHUBOMY BKa3yeThCs (haxiBIFIMHU, 10 B 3aKOHI HE TepemdadeHa
nporecyaibHa (hopMa TaKoro MOBIIOMIICHHS, TOMY HEOOX1HO JOTIOBHUTH YaCTHHY 5 CT.
23 3akoHYy pEYEHHSIM TaKoro 3MICTy: «Jlo MMCbMOBOTO MOBIIOMIICHHS JOJIAI0Th KOO
BIJIMTOBITHOT TTOCTAHOBY 4H YXBaJIm» [88, ¢. 15]. 3 11i€r0 mpOIo3uIli€ro BapToO MOTOAUTHCS,
a/PKe BOHA CTBOPIOE IMIATPYHTS JUIS HAJEXKHOI peamizallli HaCTYIHOTO €Tamly — eTary
OCKap KEHHS BIATOBITHOTO PIIIICHHS.

OTxe, eTan CKacyBaHHsI 3aXOJlIB 3a0e3MeueHHs Oe3MeKU 3IMCHIOEThCS HUISTXOM
yXBaJICHHSI Ta HAIIPaBJICHHS BIMOBIIHOTO MPOLECYabHOTO PillleHHs 0co01, Y34TIH MMl
3axucT. Take pIlIeHHS MPO MPUIUHEHHS 3aCTOCYBAHHS 3aXO/iB 3a0e3MeueHHs Oe3MeKu
MIPUMAETHCS Yepe3 TOCSITHEHHS METH IThOTO MPOBAKEHHS (YCYHEHHS 3arpo3H JKHUTTIO,
3JI0pOB'I0, KUTITY 1 MaliHy BIJMOBIIHUX 0C10) 200 BCTAHOBJICHHS IOPUIUYHUX (DAKTIB, SIK1
CBIIYaTh MPO HEAOULIBHICTh 1X 3aCTOCYBaHHS (3aKIHUEHHS CTPOKY KOHKPETHOTO 3aXOdy
Oe3neku ab0o cucTeMaTHYHE HEBUKOHAHHS 0COOO0I0, B3ITOIO I11JT 3aXKUCT, 3aKOHHUX BUMOT
oprasi, 1o 3a0e3MeuyroTh Oe3leKy). 3HauYeHHsS I[LOTO €Taly IMOJsIrac y 3aKpiruieHi
MEBHOTO IOPUAWYHO 3HAYYIIOTO pE3yabTaTy, SKHA CBIAYATH TPO TPUITHMHEHHS
TpoliecyaabHHUX BiJHOCHH 3 PUBO/IY 3aCTOCYBaHHs 3aX01iB 3a0e3neueHHs 6e3mexu. Horo
MPOLECYATEHOIO (POPMOIO € MIPUIHATTS BIAMOBIIHOTO MTPOLECYATTLHOTO PILIEHHS, IKE Ma€e
BIJIMTOBIJIaTH BUMOTaM JIO TaKHUX pimieHb, mepeadadennm KIIK Ykpaiam.

Etan ockapkeHHs pillleHHS! PO BIAMOBY Yy 3aCTOCYBaHHI 3aXO/iB 3a0e3MeUeHHS
Oe3neKky 4M iX CKacyBaHHs, sIKMi OyB O3HaueHUM sK QaxynbTaTuBHUM, [lopsa 3 mum
PO3TIISAAEMO MOTO SIK HEBIJ €MHY YaCTHHY ITPOBA/DKEHHS MO 3aCTOCYBAaHHIO 3aXO/IIB
3abe3reueHHs 6e3neKn ocib, ki 6epyTh y4acTh y KPUMiHATBHOMY CyZOUMHCTBI. Horo
3HAUCHHSI TIOJIATAE Y HaJIaHHI MOXKJIMBOCTI 3allIKaBJICHUM 0CO0aM OCKap»KUTH BiAMOBIIHI
i a00 Oe31SUThbHICTD YITOBHOBKEHUX JIEP’)KAaBHUX OPTaHiB, sIKi MPUHMAIOTh PIIIICHHS TTPO
3aCTOCYBaHHS 3aX0/11B O€3MEeKH, Ta OPTraHiB, K1 3A1MCHIOIOTH 3aX011 O6e3neku. Tum caMum

el eram, BHCTYNAalOYM TMPOSIBOM TakKoi 3acaaud KPUMIHAJIBHOTO TMPOBAKEHHS SK
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3a0e3MeUeHHs MpaBa Ha OCKAPKEHHS MPOIECyaIbHUX PIllleHb, A1 9M Oe3IIsITbHOCTI (CT.
24 KIIK Vkpainu), € rapaHTi€lo MpaB 0coOH, sika MOTpedye 3aXUCTy AK YYaCHHK
KPUMIHATBHOTO TTPOBAKCHHSI.

[IpouecyanbHa Gopma BOTO €TaIly CTOCYEThCS MOJIaHHSA, PUHHATTS Ta PO3TIISAY
YIIOBHOB&KEHUMH 0c00aMu (IIPOKYpOPOM, BHILUM OpPraHoOM, IO 3abe3nedye Oe3neky
(HampukIaa, KEPIBHUKOM OpraHy JOCYAOBOTO PO3CIiAyBaHHS a00 KEpPiBHUKOM
MIPABOOXOPOHHOT'O OPraHy, B CTPYKTYP1 IKOTO CTBOPEHO CHEIIaAIbHUH MIPO3/ILT), @ TAKOK
CyZOM) CKapr Big oci0, BkazaHHUX y cT. 2 3akoHy Ykpainu «[Ipo 3a0e3nedenns 6e3mnexu
oci0, Aki OepyTh y4acTh Yy KPUMIHAIBHOMY CYJOYMHCTBI». BpaxoByr0un KOMITJICKCHUMN
XapakTep JOCTKYBAaHOTO THCTUTYTY, BAPTO 3a3HAYUTH, 1110 (DAKTHUUHO JIUIIE OCKAPKEHHS
JI0 CYJy BiJIIIOBIIHOTO piteHHs periiaMmenToBano KIIK Ykpainu ta Mae cBoi mpoliecyaibHi
dbopmu, mependaveHi MM KOJEKCOM y TuaBl Moro 26 «OckapykeHHs pIleHb, i 49U
O€3ISTLHOCTI M7 Yac JOCYJOBOTO pO3CiiayBaHHs». Pemira cmoco0iB OCKap:KEHHS
(GbakTUYHO Mae XapakTep aaMiHicTpaTuBHOI mnpoueaypu. OnHak 1€ HE BIAMNOBIAAE
XapakTepy LKX BIJHOCHH Ta CTAaTycCy ixX ydacHuKiB. Came TOMY JIOIUIBHO Mepen0adynuTu
3araJlbHUW MpoIeCyalbHUIM MOPSAIOK OCKap>KEHHS PIIIEHHS PO BIIMOBY Y 3aCTOCYBaHHI
3ac001B 3a0e3meueHHsT 0e3MeKu YM iX CKacyBaHHs, 110 BapTO BIIOOpa3uTH y 0a30BOMY
3akoHI. Jlo Toro » mpuBepTae 10 cebe yBary Ta mpouecyajibHa pojib, Ky BIIIrpaEe Ha
JIOCYJIOBOMY PO3CJIiTyBaHHI POKYPOP (3A1IMCHEHHS HATJISAY 3a OACPKAHHSIM 3aKOHIB ITi]T
Yyac MPOBENCHHS JOCYAOBOTO PO3CIiAyBaHHS y (OpMi MPOIECYaIbHOTO KEPIBHHUIITBA
JIOCYJIOBUM PO3CIIyBaHHSIM), 110 HajJa€ MOMY 3HA4YHI MOXIJIMBOCTI JJIsi HArJsAy 3a
3aKOHHICTIO 3aCTOCYBAHHSI 3aX0/11B O€3MEeKH Ta PO3TJIsI BIAMOBIIHUX CKapT.

OcranHii erar, gkl OyB BUIUIEHUHN — eTall KOHTPOJIIO 3a 3a0e3MeYeHHsIM Oe3MeKH
YYACHHKIB KPMMiHAJBHOTO CYJOYMHCTBA, WICHIB iX ciMeil Ta Gam3pkux pomuuis. Foro
3HAYEHHS MOJISTae, Mmo-mepiie, y 3a0e3nedeHi JOTPUMaHHS YMOB, MOPSIKY Ta ITiJICTaB
3aCTOCyBaHHA a00 CKacyBaHHSI 3axXO[[IB 3a0e3MeueHHs] O€3MeKH 3aJjisi CIPHUSHHS
BUKOHAHHS  BIJAMOBIJHUM 1HCTUTYTOM METH MHOrO 3alpoOBaKEHHS, TMO-IPYTE,
rapaHTyBaHHsS JOTPUMAaHHS TMpaB Ta 3aKOHHHUX IHTEPECIB OCI0 Y3STUX MiJ 3aXUCT Ta
3a0€3MeYEeHHs] PEAIbHOTO 3aXUCTY KUTTS, >KUTIA, 370pOB't Ta MaiHa LUX OCI0 BijJ

NPOTHUIIPABHUX IOCSTaHb, MO-TPETE, 3AIMCHEHH] KOHTPOJIO 32 AISIIBHICTIO OpPraHiB, SIKi
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3aCTOCOBYIOTh 3axOAM 3a0e3redyeHHs Oe3MeKkH, 100 BIAMOBIAHOCTI IHUX 3aXO/liB
KOHKPETHHUMH OOCTaBUHAMH CITPaBH Ta HEOOXITHOCTI YCYHEHHS 1CHYIOUOi 3arpO3U 0COOH
Ta CHPSMOBAHOCTI iX Ha CTBOPEHHSA HEOOXIIHUX YMOB JUIsl HAJEKHOTO BIANPAaBIICHHS
MIPABOCYJIS.

AJe 3ayBaXMMo, IO BUXOAsMYM 31 3micty cT. 28 3akony Ykpainu «lIpo
3a0e3neueHHsT Oe3neku ocib, sKi OepyTh y4acTb Y KPHUMIHAIbHOMY CYAOYHHCTBI»
cy0’eKTaMU KOHTPOJIIO BUCTYNAOTh BiANMoBiAHO HarionanpHa nomimis, Ciyx0a 6e3neku
Yxpainu uu 1ieHTpaIbHUI OpraH BUKOHABYOI BT IN 3 TUTaHh BUKOHAHHS MOKapaHb, TOOTO
OpraHd aJIMIHICTPaTUBHOI ropucaukiii. ®OakTUYHO MOBa e MpPo KOHTPOJb 3a
3a0e3MeyeHHsIM O€3MeKH yYaCHUKIB KPUMIHAIBHOTO CYJOYMHCTBA, YWICHIB iX CiMel Ta
OJIM3bKUX POJUYIB, KM 3IIMCHIOETHCS MLUISIXOM 3aCTOCYBaHHS I03aMPOLIECYaIbHUX
3axo0/liB 3a0e3rnedyeHHst Oe3neku. Ha Hamry QymKy, I1e HE BIAMNOBIJIa€ KPUMIHATHLHOMY
MpOLIECYaTbHOMY XapakTepy JOCHIKYBAHOTO I1HCTUTYTY Ta MpoLEeCyalbHIi ¢opmi
peamizanii YacTMHM 3axojiB. Take cTaHOBHINE IMO30aBJsi€ MOKJIUBOCTI 30KpemMa
IPOKYpOpa, KEPIBHUKA OpPTraHy J0CYI0BOTO PO3CIIiTyBaHHs Ta KEPIBHUKA OPraHy Ji3HaHHS
3IIMCHIOBATU BIJMOBITHUN MPOIECYaIbHUM KOHTPOJb. T0X BBaKaemo, IO IS HOpMa
MO3Ke OYTH yJOCKOHAJIEHA 3aBJSIKHA PO3IIUPEHHIO KOJIa OpraHiB Ta iX MOCaoBUX 0Ci0, sIK1
YIOBHOBAXKEH1 31MCHIOBATH KOHTPOJIb Y 1iil cepl, 30KpeMa HUITXOM 3MIHHM ii peaaKuii
Ha TaKy: «KoHTpob 32 3a0€3ne4eHHsIM O€31eKN YYaCHUKIB KPUMIHAJIBHOTO CY/I0YMHCTBA,
YJICHIB 1X CIMEH Ta OJM3BKUX POIUYIB 3I1MCHIOIOTh B MEXaX iX KOMIIETEHIII MPOKYpop,
KEpIBHUK OpPTraHy JOCYJOBOTO PO3CIIAYBaHHS Ta KEPIBHUK OpPraHy I3HaHHS, CIIAYUMA
CyIUIsl, CyJl, a TakoX BianmoBiaHO Harionanpaa momimist, Cioyx06a Oe3niekn YKpaiHu 4u
[EHTPATBLHUI OpraH BUKOHABYOI BJIQJIM 3 MUTaHb BUKOHAHHS TIOKAPAHb.

30kpeMa, SKIIO0 TependauyuTd MOXKIMBICTH MPOKYpOpa, KEpPIBHUKA OpraHy
JIOCYZIOBOTO PO3CTIAyBaHHS Ta KEPIBHHKA OPraHy Ji3HAHHS 3IWCHIOBATH BIIMOBIIHUAN
KOHTPOJIb 3a 3aCTOCYBaHHSM 3aXOIB 3a0e3MeueHHs O€3MeKu, TO JOLIILHUM €
BUKOPHUCTAHHS MOJIMBOCTEH C€IMHOTO PEECTPY JOCYAOBHX PO3CiiayBaHb. OcTaHHIN
yTBOpeHu# Ta Beaerbes BimnoBigHO n0 BuMor KIIK Vkpaiam 3 metoro 3abe3mneueHHs
30KpeMa OMNEpPAaTUBHOTO KOHTPOIIO 3a JOACPMAHHSIM 3aKOHIB MiJ Yac MPOBEICHHS

nocyaoBoro poscmimyBanHs [151]. Y Tomy dnci sik BBayKaeMo, 1 TAKOTO 3aKOHY, KOHTPOJTb
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3a JIOJIEP’KaHHSIM SIKOTO CJIiJI 3A1MCHIOBATH Tl 4ac KPUMIHAJIBLHOTO IMPOBAHKEHHS, SIK
3akon Ykpainu «[Ipo 3a6e3neuenns 6e3neku ocio, siki 0epyTh y4acTh Y KpUMIHATLHOMY
CYAOYHHCTBI». TOX 3 METOIO HAJIEKHOTO 3a0e3MeUeHHs KOHTPOIIIO y 11 cdepi BBAXKAEMO
3a JOIIbHE JONmOBHUTH P. 1. «BigomocTi, siki BHOCATECS 10 Peectpy» Hakazy Odicy
['enepansHoro mpokypopa Big 30 yepBHs 2020 poky Ne 298 y #oro m 1. peueHHs
HacTynHoro 3Micty: «Jlo PeecTpy BHOCSATBCS BIJOMOCTI MPO: 3aCTOCYBaHHS, 3MIHY Ta
CKacyBaHHs 3axo[iB 3a0e3neueHHs Oesneku (cratti 7-19 3akony VYkpainu «lIpo
3abe3neueHHsl Oesneku oci0, AKi OepyTh ydacTb Y KPHUMIHAJIbHOMY CYJOUYHHCTBI») 3
JOTPUMAHHIM BUMOT 11010 3a0e31eueHHs] KOH(D1IESHIIIMHOCTI JaHUX PO 0CO0Y».

Ha miit mijgcraBi BigMidaeMo, 10 3HAYEHHsI €Taly KOHTPOJIO 3a 3a0e3Me4eHHSIM
0€3MeKN YYaCHUKIB KPUMIHAJIBHOTO CYJJOUYMHCTBA, WIEHIB 1X CIMeW Ta OJU3bKUX POJINYIB
MOJISATaE y JOTPUMAHHI 3aKOHHOCTI 3aCTOCYBaHHS BIAMOBITHUX 3aXOJiB 3a0e3MeueHHs
0e3neku. Takox 1ei eTan BUCTYIIA€ MPOSBOM TAKOi ITPOLECYATIbHOT rapaHTii (mpaB 0coOu
Ta BUKOHAHHS 3aBJaHb KPUMIHAJILHOTO CY/IOYMHCTBA) Y KPUMIHAIBbHOMY IPOBA/KEHHI SIK
BIJIOMYMI MTpoLiecyanbHuil KOHTpoJib. [IpoliecyanbHy GopMy LBOTO €Tay CTaHOBJIATH K
nii nependaveni KIIK VYkpainu B mopsaky 3I1HCHEHHS MPOLIECYAIbHOIO KOHTPOJIIO
MIPOKYPOPOM, KEPIBHUKOM OpTaHy JOCYIOBOTO PO3CIiAyBaHHS Ta KEPIBHUKOM OpraHy
JU3HAHHA, TaK 1 J1i B MOPSIKY aJAMIHICTPATUBHOTO KOHTPOJIK OpPraHaMHd BUKOHABYOI
BJaaM, SKI 3aJly4€Hl 10 JISUIbHOCTI y LI cdepl 3 MPUBOIY 3aCTOCYBAaHHS 3aXO1B
3a0e3neueHHs Oe3MeKu.

VY3araibHIOIOYM HaBEJIEHE, BapTO 3a3HAYUTH BAXKJIMBY POJIb BUAUIECHHS CUCTEMH
eTaIliB MPOBaKEHHS 13 3aCTOCYBaHHs (200 CKacyBaHHA) 3aX0/lIB 3a0€3MeUeHHsI Oe3MeKH
oci0, siKi OepyTb yyacTb Y KpPUMIHAJIBHOMY CYIOYMHCTBI, @ TaKOXX BHU3HAYCHHS
npoiiecyaibHoi opMu iX peanmizaiii Ha TEOPETUYHOMY Ta METOAOJOTIYHOMY PIBHSX.
[Mopsiz 13 um, MpOBeACHUHN aHa13 3aCBIIYUB HEOOX1AHICTh MONIIYKY HUISX1B MOAAJIBIIOTO
BJIOCKOHAJICHHSI JISUTBHOCTI 13 3a0e3leueHHsT O€3MeKH YYaCHUKIB KPUMIHAIBHOTO
CYAOYMHCTBA. YaCTHHOIO BHUPIIICHHS [IOTO 3aBJaHHS € OMPAIFOBAHHS MUTAaHb HATIPSMIB
HiABUILEHHS J1€BOCTI 1IbOTO MPABOBOTO 1HCTUTYTY, 30KpeMa 3 ypaxyBaHHSIM
3aKOPAOHHOTO JAOCBiLY y Wik cdepi. Lle posrnsmaerscsi K MEpCNEKTUBHUNA HAIPSM

MOIAJTBIIINX HAYKOBUX JIOCHIKEHB 3a3Ha4eHOro muTaHHs [ 14].
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BucHoBku 10 po3ainy 2

Y HOpMaTHBHO-TIPABOBHX aKTaxX, CYAOBIM MPaKTUIl Ta MpPaBOBIA TOKTPUHI
BUIUTSIETHCSA 111J71a HU3KA SIBHII, SKi a00 BH3HAHI a00 MPOIOHYETHCS BU3HATH 00’ €KTaMU
3aXHCTY Mij yac 3a0e3nedeHHs 0e3neku 0coOu y KpUMIHAJILHOMY MPOBAKEHH1. AJie MK
HasIBHUM (DaKTUYHUM CTAHOM Ta 0a)KaHOI0 MOJIEIUTIO CUCTEMHU 00’ €KTIB 3aXUCTY ]l 4ac
3a0e3reyeHHs] Oe3MeKH YYaCHUKIB KPUMIHAJILHOTO MPOBAKEHHS 1CHYIOTH TIEBHI
PO301KHOCT1 Y KUIbKICHOMY CKJIaJl Takux siBuIll. Lle He cripuse moBHOTI Ta BCEOIUHOCTI
IIPABOBOIO BPETYJIIOBAHHA BIAMOBIIHUX CYCIIJIBHUX BIIHOCHUH, SIKI BAHUKAIOTh Y 3B A3KY
3 TOTpeOOI0 BceOIYHOro 3a0e3meueHHs 0€3MeKn 0CO0U Y KpUMIHAJILHOMY CYJIOYUHCTBI Ta
HE TapaHTye MJI€BOCTI W e(EKTUBHOCTI Takoro 3axucty. Takuii crtaH, 0€3yMOBHO,
MEPEIIKOKA€ HAJIS)KHOMY BIATPABICHHIO TIPABOCY/IIS.

[TpoBeaeHuit y miapo3Iijii aHam3 3aCBIIYMB, 10 JI0 SBUII — 00’ €KTIB 3aXHCTY i
yac 3a0e3neyeHHs Oe3MeKd Yy HOPMATHBHO-NIPABOBHMX aKTaX, CYIOBIA MpaKkTULIl Ta
MPaBOBIM JOKTPHUHI 30KpeMa BITHOCSATHCS: JKUTTS, 3/I0POB'S, KUTJIO, MAHO, BIACHICTD,
YeCcTb 1 TIJIHICTh, HOPMaJIbHE 3IIMCHEHHS MPOLECYAIbHOI ISUTbHOCTI YYaCHUKOM
KPUMIHAJIBHOTO TPOBADKEHHS, peajizalis MpoUecyalbHUX IMpaB Ta BHUKOHAHHS
IOpUINIHUX O0O0B’SI3KIB, cepa IISILHOCTI Ta OCOOMCTHX IHTEPECIB, OCOOMCTE >KHUTTS,
3aKOHHI 1HTepeCcH ToI0. BpaxoByroun npaBoBy MPUPOAY LIMX SBUIL Ta OEpydu 10 yBaru
METy I1HCTUTYTY 3a0e3meueHHs Oesneku oci0, siki OepyTh ydacTh y KpPUMIHAJIHLHOMY
CYJIOYMHCTBI, @ TaKOX HOro poib SK TMPOIECYalIbHOI TapaHTii mpaB ocodu y
KPUMIHAIBHOMY MPOBA/XKEHHI Ta FapaHTII0 CTBOPEHHSI HEOOX1HUX YMOB IS HAJIEKHOTO
BIJINIPABJICHHS TPABOCY//s, BBaKaemo, 1mo cT. 1 3akony Ykpainu «lIpo 3abe3neueHHs
0e3neku ocio, sikl OepyTh y4acTh y KPUMIHAIBHOMY CYJIOYMHCTBI» MOBUHHA BKIIIOYATH
onmuc 00’€KTIB 3aXUCTY, AKUN OM 3a0e3MeurB MaKCUMabHE OXOIUJICHHS THUX I[IHHOCTEH,
Ofar Ta 1HIMX SIBUIN, MPOTUIIPABHUYN BIUIMB Ha SIKI Yy 3B’SI3KYy 3 y4acTIO OCoOU Yy
KPUMIHAIBHOMY CYJJOUYMHCTBI MOKE SIK 3aB/JATH IIKOAY OCOOUCTO iif, TaK 1 MePEIIKOIUTH

HaJIC)KHOMY BIJIPABIICHHIO MTPABOCY .
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Sx BOauyaeThcs, BUSABJICHHS O3HAK Ta HABEACHHS XapaKTCPUCTHKU ITOHATTS
«y4acHUKH (Cy0’€KTH) KPUMIHAJIILHUX MPOIECYaATbHUX IPABOBITHOCUH 3 3a0€3MEeUCHHS
Oe3meku 0oci0, sKi OepyTh y4acTb y KpPUMIHAJIBHOMY CYAOYHMHCTBI». (IIMPOKE Ta
CKOPOYEHE) 30CEpPe/KYIOTh yBary Ha TaKMX KIIOUYOBUX AacleKTax: Mo-Mepiie, Ha
MpollecyalbHOMY CTaTyci ocoOu (OpraHy) sK Yy4YacHUKAa NPaBOBITHOCHH Yy cdepi
KPUMIHAJIBHOTO CYIOYMHCTBA, 110 A€ 3MOTY 3aJTydaTH J0 MPOBAKEHHS 13 3aCTOCYBaHHS
3ax0/1B O€3MeKH IMIUPOKE KOJIO CyO’€KTIB KPUMIHAJILHOTO TIPOBAKEHHS 3 ypaxyBaHHSIM
iXHIX (YHKIIA Ta poJi MiJl Yac JOCYJTOBOTO PO3CIIIyBAaHHS 1 CYJIOBOIO PO3TIISLY; IMO-
JIpyre, Ha BaXXJIMBOCTI HAJIEKHOTO Ta BCEOIYHOTO BH3HAYEHHS Y KPHUMIHAIBHOMY
IpoliecyaaIbHOMY 3aKOHOaBCTBI MPOIIECYAIBHOTO CTaTYyCy IIUX 0Ci0, 30KpeMa B KOHTEKCTI
3a0e3neyeHHss abo peaizamii mpaBa ocoOM Ha Oe€3MeKy B MeXaxX KpPUMIHAIBHOIO
MIPOBA/KCHHSI, a TaKOXK 00OB’S3KY JIEpKaBHU TaKy O€3IMeKy 3a0e3IeUnTH; IMO-TPETe, Ha
B110OpaXeHHI KIFOYOBOT'0 3MICTY (3aXHMCT B1Jl MPOTUIIPABHUX NOCATaHb) Ta TOJIOBHOI METU
(3a0e3reueHHsT HaJeKHOTO TMPABOCYMS) I1HCTUTYTY 3a0e3leueHHs Oe3leKku ocio y
KPUMIHAJIBHOMY CYJIOYMHCTBI; B YETBEPTHUX, Ha Te, IO peaiizallis mpaB i 000B’s3KiB
yYaCHUKaMH KPUMIHATBHUX TIPOIECYaTbHUX MPABOBITHOCHH MOYKE MAaTH MiCIIe BUKITFOYHO
y BHU3HAYCHIM 3aKOHOM KpUMIHAIBHIN TMporecyalbHiii (opmi NpoOBaKEHHS 3
3a0e3neyeHHs 0e3MneKku oci0, Kl OepyTh y4acTh Y KpUMIHAIBHOMY CY/IOYMHCTBI.

3BepHyTa yBara, 1o Kiacu@ikaiis Y4YacHUKIB (CyO’€KTIB) KpPUMIHAILHUX
MpOIECyaTbHUX TPABOBIHOCKH 3 3abe3medeHHs Oe3neku ocid, ski O0epyTh y4yacTh y
KPUMIHAJIBHOMY CYJIOYMHCTBI, Ma€ 3HAYEHHS [JI TOJAJBIIOr0 MOCTIIKEHHS I[OTO
MUTaHHS Ta yJOCKOHAJIEHHS KPUMIHAIBHOI MPOIECYATbHOI 1X JISUIBHOCTI SIK CyO’€KTIB
KPUMIHAIBHOTO TIPOBA/KEHHS. BBaxaemo, 1m0 1 3a1CHEHHS [Ja€ 3MOTY OUIBII
KOMILUIEKCHO TOTJITHYTH Ha CHUCTEMY YYaCHHUKIB JIOCHIJKYBAHOI ISUTBHOCTI, JO3BOJISIE
3’SICYBaTH XapaKTep B3a€MO3B’SI3KIB MiJK OKPEMHUMH Cy0’ €KTamMH (BUSHAYUTH OCOOIHBOCTI
pOJIi Ta 3HAYEHHS TOTO YM 1HILIOTO Cy0’€KTa), a TAKOK BCTAHOBUTHU TOBHOTY HOPMAaTHUBHO-
MPABOBOIO  BIJOOpPaXEHHS iX  MPOLECYalIbHOrO  CTarTyCy B  KPUMIHAJIbHOMY
MPOIECYyaTbHOMY 3aKOHOJABCTBI CaMme SIK yYaCHUKIB JIOCHIXKYBaHOTO OCOOJIMBOTO

MPOB/DKEHHST Ta  cOelu@IYHUX 3a 3MICTOM KPUMIHAJIBHUX  IPOLECYyaTbHUX
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MPaBOBITHOCUH 3 3a0e3reueHHs: Oe3neku oci0, ki OepyTh y4acTh y KPUMIHAJILHOMY
CYJIOYMHCTBI.

HacmigkoM BIUIMBY KpUMIHAJIBHOI TIpOLIECyalibHOI (OPMH Ha JISUIBHICTH 3
3a0e3mnedyeHHs Oe3neku oci0, sKi OepyTh y4acTh y KPHUMIHAJIBHOMY CYJOYMHCTBI, €:
¢bopMyBaHHS TIPAaBOBOTO PEXHUMY 3aCTOCYBaHHS 3aXO/iB 3a0e3rmeueHHs Oe3MeKH;
BU3HAYCHHS MIIPYHTSI BAHUKHEHHS, PO3BUTKY Ta MPUTTUHEHHS MTPABOBITHOCHH 3 TIPUBOY
3aCTOCYBAaHHS 3aXOJIiB 3a0e3MeueHHsi Oe3MeKW; BU3HAYAIOTHCS MPOLECyalbHI MIACTaB,
YMOB 1 TOPSAJIKY 3aCTOCYBaHHS OKPEMHUX 3aXO0/1iB 3a0€31eueHHs 0€3MeKH Y KpUMIHATEHOMY
MPOBAKEHH] SIK TEBHOI NPaBOBOI MPOLEAYPH; BU3HAYCHHS IIJCTaB YXBAJCHHS Ta
OOIpYHTYBaHHsI, BUJIB, 3MICTy 1 (OpMH TpolecCyaqbHUX pIlIEHb, SIKI MOXYTh OYyTH
MIPUIHSATI T1]] 4ac 3aCTOCYBaHHs a00 CKaCyBaHHS 3ax0/11B O€3MEeKH 11010 0Ci0, B3ATUX M1
3aXUCT; YBEJIEHHS B [0 KOMIUIEKCY TapaHTiil JHOTpUMaHHS IpaB, CBOOOJ 1 3aKOHHHX
IHTEPECIB YYACHHUKIB KPHUMIHAJILHOTO IMPOBAKEHHS, IIOAO0 SKUX 3aCOBYIOTHCS 3aXO0JU

3a0e3rmeuyeHHs OE3IEKH.

162



PO3/ILI 3
HANIPSIMKH YIOCKOHAJIEHHS IHCTUTYTY 3ABE3NEYEHHS
BE3NEKHN YYACHUKIB KPUMIHAJIbHOT'O ITPOBAJIKEHHS

3.1. 3apyOiskumii AoCBix i MIKHApOAHI cTaHAApTH 3ale3nedYeHHs Oe3leKH
YYACHUKIB KPHMIHAJIBHOIO TNPOBAKEHHS] TAa MOMJIMBICTb 3aCTOCYBaHHSl iX B

Ykpaini (Ha NPUKJIAAi MPOrpaM 3aXUCTY CBIAKIB Ta NOTEPILINX)

JlieBiCTh Ta MIBUAKICTH KPUMIHAJIBLHOTO MPOBA/DKEHHS 3HAYHOIO MIPOIO
BU3HAYAETHCSI TOBHOTOIO Ta BCEOIUHICTIO BCTAHOBJICHHA OOCTAaBUH KPUMIHAIBHOTO
npasornopyiieHHsd. lle 103Bossie 00'€eKTMBHO Ta HEYNEpPEHKEHO OLIHWUTH JIOKa3W Ta
YXBaJIUTU 3aKOHHE, OOIPDYHTOBAaHE Ta CIPABEAJUBE PIIIEHHS Yy KOHKPETHOMY
KpUMIHAJIBHOMY TpOBaKeHHI. OcoOIMBE 3HAYEHHS B LIbOMY ACHEKTI Ma€ MOXKJIMBICTb
YYaCHUKIB KPHUMIHAJIBHOI MPOLECYAIbHOT MISJIBHOCTI HAJIEKHUM YMHOM peai30BYBATU
CBOi IpaBa Ta BMKOHYBAaTH IOKJAJCHI Ha HHUX MpolecyalibHl 000B’s3KU. 30KpeMa Iie
CTOCYETHCSI MOKJIMBOCTI O€3MEPEIKOTHOTO HAJaHHSI TIOKAa3aHb CBIAKAMH, TOTEPIiINMHU,
M1103pIOBAaHUMH, OOBUHYBaYE€HUMH, TIPOBEICHHS HE3aJIC)KHUX €KCTIIEPTHUX JOCTIHKCHB,
OTPUMAaHHS BUCHOBKIB CHEIIANICTIB, BUIbHE 3AIy4€HHS TIOHATUX, BICYTHICTh MEPEILKO/T
JUIsl BUKOHAHHS oOco0amMu (YHKIIH MOpUCSKHUX Tollo. ToOTO MOBa Hae mpo Taky
Oprafizaififo Ta 3[IACHEHHS KPUMIHAJIBHOI MPOLECyalbHOT  ISJIBHOCTI, KOJHU
CTBOPIOIOTBCSI BCl HEOOXIHI YMOBHM JJisi HAJCXKHOTO BIAMPABICHHS MPaBOCYIJIS.
BinMiTMO, 10 CTBOPEHHS TaKMX yYMOB HE TUIbKHM 3a0e3medye TOCSTHEHHS 3aB/IaHb
KPUMIHAIBHOTO CYJJOUYMHCTBA 1100 KOKHHM, XTO BUNHUB KPUMIHAIBHE TIPABOIIOPYIIICHHS,
OyB IPUTSTHYTU JI0 BIJIMOBIAAIILHOCTI B MIpY CBO€T BUHH, a KOJICH HEBUHYBATUI HE OyB
OoOBMHYBaueHM a00 3acyKeHuil 1 ®ojHa ocoba He Oyna MmiJjaHa HeoOIPYHTOBAHOMY
npoiiecyaibHoMy mnpumycy. Lli ymoBH Takox (OpMYIOTh OCHOBY JUIsl 3a0€3MECUCHHS
OXOpPOHM MpaB, CBOOO Ta 3aKOHHUX 1HTEPECIB YYACHUKIB KPUMIHAJILHOTO MPOBAKEHHS,
HAJIe)KHOT 1X pearizariii.

[lopsin 3 TakuM, YMOBHO KaXy4Hd, «HOPMaJIbHHM» MEpeOiroM KpPUMIHAIBHOT

npolecyallbHOI JISUTBHOCTI, Y il cepl MOXKYTh 3yCTpiyaTHCs BUIAJKH HE3aKOHHOTO
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BIUTMBY Ha 0ci0, siki 0epyTh y4acTh Y KpUMIHAJIIBHOMY Cyno4MHCTBI. Lle curyartii, komau
BHACJI/IOK MPOTUITPABHUX I 3aMOIIIOETHCS IIKO/IAa a00 CTBOPIOETHCS pealibHa 3arpo3a
JUTSL JKUATTS, JKUTIA, 370pOB'S Ta MaiiHa mux oci0. | Taki BUMagKe HE € MOOJIUHOKUAM
SIBUILIEM. 30KpeMa Mo 11€ CBIAYaTh CTATUCTUYHI JaHi, 310paHi HayKoBLsIMU. [Ipumipom,
3a mamumu H. C. Kapmoma, O. I. T'abpo, 50,3 % oci0, siki Oynum y4acHUKaMu
KPUMIHAJIBHOTO TMPOBAKCHHA, MIUIATATd TUCKY 3 OOKy 3mouumHIiB, 35,3 %
MIPAaBOOXOPOHIIIB HAITOBXYBAJIMCSI Ha iX NPOTHUIIIO y (opMi daBaHHS 3aBiOMO
HEMpaBINBHUX MMOKa3aHb YW BIJIMOBI BiJ JaBaHHS MokasaHb; 31,4 % — y dbopmi miakymy,
3aJIIKyBaHHs1, HACWJIbCTBA 111010 MOTEPIINX, CBIJIKIB Ta X OJu3bkux poaundis; 20,7 % —
y cripo0i1 BIUIMHYTH Ha IIPOIIEC PO3CIIiyBaHHS yepes 3aco0r MacoBoi iHhopmariii. | e
12,6 % onutyBaHMX OCIO 3al€BHWIIH, 10 HE Hapaajiucs Ha Oynab-iKi GopMuU OpoOTHLi
[62, c. 256]. CBo€10 ueproro BKa3yeThCs, 110 32 MaTepialaMy OMUTYBAaHHS MTPOKYPOPIB Ta
cmaunx, y 40% mnpoBapkeHb MO 370YMHAX MPOTH KUTTA 1 3I0pOB'ss 0coOM MaB MicCLE
IIPOTHIIPABHHUIT BIUIMB Ha CBifKiB. Moro 6ym1o BunHEeHO y hopMmi: 43% — HaCHIbCTBA; 8% -
MOTPO3H PO3roJiocy Biomoctel; 24% - miakymy. Bracmiiok tTakux aii, 6au3bko 30% ociod
— 3MIHIOBaIM cCBigueHHA Ta 10 30% — yxXwisumMcs BiJ ydacTi y KpPUMIHAJIbHOMY
npoBamkeHHi [135, c. 208]. B iHmomy mxepeni HaBeJEHO Taki JIaHl MOA0 MPUYUH Jadi
3aB1JJOMO HEMPaBAUBHUX MOKa3aHb, BIIMOBHU a00 YXUJICHHS BiJ Jaul MOKa3aHb CBIJIKAMH 1
norepniiuMu. Tak, HUMU OyJIM Taki MPUYMHU, SIK: MOTPO3MU 3aliKaBlIeHUX ocid — 42%;
MPOXaHHs, YMOBJSHHS, POJWMHHI a00 TOBapuchbki mouyTTss — 36%; miakynm — 32%;
HeOakaHHA OyTH YYaCHMKOM KpHMIHaJIbHOTO mpouecy — 19%; xanicte, OakaHHS
NOM'AKIIUTH Yy4acTh OOBHHYBaueHoro — 15%; OakaHHS mnpuUxoBaTH OyAb-iKi CBOI
HenpucToitHi nii — 8%; cimyx0oBa abo mMaTepiaigbHa 3aJICKHICTh BiJ] OOBUHYBAYEHOTO —
6%; HeraTUBHE CTABJICHHS J0 ITPABOOXOPOHHUX OPraHiB Ta CyA0BOi cucteMu — 4%; iHiie
— 3%?2 . Ha nutanHs, B 4OMy BUPaXaJIUCS TTOTPO3H, OyJIM OJIepKaHl HACTYITHI BIIOBI/I:
B 3aCTOCYBaHH1 () 13MYHOTO HACUJILCTBA — 45%; y 3HUIIIEHH] a00 MOIIKOKEHH1 MaiiHa —
23%; y CTBOpEHHI HEMTPUEMHOCTEH Ha City k01 — 14%; B pO3roIoIeHH1 KOMITPOMETYIOUNX
naHux — 6%; momy — 12% [124, c. 130].

Otxe, SIK MeTa, TaK 1 00’ €KTH IOCITaHHS, a TAKOXK CIIOCOOHM MOro 3M1HCHEHHS €

JIOBOJI PI3HUMHU, aJie HACTIAKH BiJ IbOTO OJHAKOBI — 1€ TIOCATAHHS HA YKHUTTS, KUTIIO,
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3JI0POB'sl Ta MaHO OC10, sIKI O€pyTh Yy4acTh Y KpUMIHATBHOMY CYJOUYMHCTBI, 110 BILJIMBAE
HE MOXJIMBICTh CTBOPEHHSI BCIX HEOOXIIHUX YMOB [UUIsl HAJEKHOTO BIJIITPABIICHHS
NpaBOCYI/Id, a OTKE TEpEIKO/DKAE YXBAJICHHIO 3aKOHHOTO, OOIPYHTOBAHOTO Ta
CIPAaBEJIMBOTO CYJOBOTO PIMICHHS Yy KPUMIHAIBHOMY MPOBAKEHHI. 3 I[bOTO MPUBOIY
HAYKOBIIl 3a3HAYalOTh, [0 HE3aXUIIEHICTh 0Ci0, sIKI OEpYTh Y4acTh Y KPUMIHAILHOMY
CYJIOYMHCTBI, BiJl (PI3UIHOTO Ta IICUXOJIOTIYHOTO BIUTUBY OC10, sIKI BAMHUJIM 3JI0YWH, CTaJla
ICTOTHOIO TMEPENIKOI0I0 Ha NUIIXY 3IHCHEHHS MPaBoCyid y 0aratbox JepaBax CBITY.
VY 3B’513KY 3 IIUM IpoOIIeMa Iep:KaBHOTO 3aXUCTy YYaCHUKIB KPUMIHAIBHOTO CYJOUYNHCTBA
nepeOyBa€e y IEHTP1 yBaru 6araTb0X Mi>XKHapOJIHUX, YPSJIOBHX 1 HEYPSIOBUX OpraHi3allii,
110, 30KpeMa, 3aCB1IUy€ HU3Ka MI>KHAPOHO-TIPABOBHUX JOKYMEHTIB [32, ¢. 12].

Opnak, SIK CB1I4aTh PE3yJIbTATH HAIIIOTO AOCTIIKEHHS, SKIIIO MOPIBHIOBATH OKPEMI
HOPMH HAIllOHAJILHOTO 3aKOHOJIABCTBA 3 MHTaHb 3a0e3MeueHHs Oe3MeKH YYaCHUKIB
KPUMIHATBHOTO CYIOYMHCTBA 3 MIKHAPOIHO-TIPABOBUMHU JOKYMEHTaMH Ta JOCBIIOM
THIIUX KpaiH, TO BUKJIAJICHI B 3aKOHO/IABCTBl HOPMU HE 3aBXIH BIJIMOBIIAI0Th Cy4YaCHUM
BuMoram. Tak, YkpaiHa B3si1a Kypc Ha BIATOBITHICTH il IPABOBOI CUCTEMHU €BPONEHCHKUM
CTaHJapTaM B Tajy3l KPUMIHAJIILHOTO MPOLECY Y TOMY YHCII 1 II0JI0 3aXUCTy CBIIKIB Ta
notepniux [8]. Sk 3a3Havanocs y neprioMy pos3miiai, OCHOBHI €BPOIEHCHKI CTaHIapTH
MmicTaThCsl B Pexomenpmauiax Rec(1997)13 ta Rec(2005)9 Komitery minictpiB Panu
€ppony. BoHM BHU3HAYaOTh NPHUHILMIIN, SKUMH HEOOXiHO KepyBaTHUCS MpPU 3aXHUCTI
CBIJIKIB Ta 1HIIMX 0c10. HanexxHe ix BIpoBa/HKeHHS HAa HAI[IOHAJIbHOMY PiBHI € TAPAHTIEIO
MO€AHAHHS €()eKTUBHOTO Ta CIIPABEAJIMBOIO CYI0YMHCTBA 3 OHOYACHUM yOe3MeueHHIM
CBIZIKIB Ta TMOTEPIIJINX BiJi HE3aKOHHOTO BIUTUBY [7, c. 43-44]. 1 Taka mo3wuiis 1040
HEOOX1THOCTI BpaxyBaHHS Iipu (OpMyBaHH1 HAIlIOHAIBHOT MOJIEINI 3a0€3MeYeHHS Oe3MeKn
YYaCHUKIB KpPHUMIHAJIBHOTO CYJOYMHCTBA 3apyODKHOTO [OCBiy Ta MIKHAPOJHUX
CTaHJapTIB Y il chepl BUCTOBIIOETHCA 1 Y MpalX 1HIINX HAYKOBIIIB.

Tak, I'.B. PubikoBa, A.C. CMITIOX, JOCHKYIOUM AaKTyajdbHY MNpOOJIEeMaTUKY
3a0e3neyeHHs] Oe3MeKW YYACHUKIB KpPUMIHAJIBHOTO TNPOBAKEHHS, 3ayBaXKylOTh, IO
MOTIPY T€, 1110 B YKpaiHi OCTaHHIM 4acOM 3/iHCHIOEThCS peOpMyBaHHS B TOMY YHUCII 1
chepu KPUMIHAIBHOTO CY/IOYMHCTBA, CIIOCTEPIra€ThCs 3HAYHE PO3IIUPEHHS 1 TPUBEICHHS

HAI[IOHAJILHOTO 3aKOHOJABCTBA 111010 3a0e3MeueHHs 0e3MeKn YYaCHUKIB KPUMIHATIBHOTO
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MIPOBAKEHHS Y BIAMOBIIHICTh 3 €BPONEHCHKUMU Ta MIKHAPOJIHMMH HOPMaMH, BCE K
HaII| aepkaBi i IEPEHHATH JOCBI 3apyODKHMX KpaiH B 3a3HauYeHIN cdepi, 30Kpema,
IIOAO BIPOBA/DKEHHS MPOrpaM 3axHCTy CBIAKIB Ta 1HIIMX YYaCHUKIB KPUMIHAIBHOTO
MIPOIIECY, SIKI CTaIM O TIEBUM 3aCOO0M MIBUILIEHHS e(DEKTUBHOCTI MPOTH/IIT 37I0UNHHOCTI,
naBamu O TIPABOOXOPOHHUM OpraHaM pPO3IIUPEHI TOBHOBAXKEHHS 31 CTBOPEHHS
CHeIIaIbHAX YMOB I 3a0e3meueHHs Oe3eku ocio, Kl € y9aCHUKaM¥ TIPOBaPKCHHS, Ta
CHIBIPAIIOIOYH 13 TIPABOOXOPOHHUMHU OpraHaMH, HaJar04yu iM HEOOXiIHY 1HdOopMaIlio
PU3UKYIOTh XKHUTTSIM. | SK 3a3HA4arOTh I aBTOPH, ISl BIPOBADKCHHS Ta peatizarii
3a3HadyeHoi mporpamu B Ykpaini momioHo sk y CIIIA, BemukoOputanii, ®PH, ITamnii,
Kanani Tta Oararbox 1HIIMX JIep’KaBax 3 METOI YJIOCKOHAJIEHHS BITUU3HSIHOTO
3aKOHO/IABCTBA B 3a3HaYCHIN cpepl BapTO 3BaXKUTH HA JOCBIJ 1HIIKX KpaiH [172, ¢. 119].
Takoxx 3BepHeMo yBary Ha mnosuuiro B. Jlo6aBinoi, A. YypinoBoi, ski
y3arajlbHUBIIM 3apyOiKHMIA JOCBIJ YOE3MEYEeHHsI CBIJIKIB Y KPUMIHAJILHOMY MPOLECI,
JIHIUIA BUCHOBKY, IO y OUIBIIOCTI 3apyOlKHUX KpaiH A0 0ciO, sIKl BOJIOAIIOTH ITEBHOIO
IOPUJIMIHO 3HAYYIIOK 1H(POPMAIIIE€I0, 3aCTOCOBYETHCS BEIMKA KIJIbKICTh PI3HOMAHITHUX
rapaHTOBAHUX JEP’KABOIO 3aXOJIB 3 METOIO 3a0e3MeUeHHs X rnmepedyBaHHs SK CBIAKA Ta
0e3MevHoro ICHyBaHHS. BNpoBa/pKEHHS TakOro 3aXHCTy CTajl0 TOCTPOIO IMOTPEOOrO
yKpaiHcbkoro cycniiberBa [111, c. 253], Iloromxyrounch 3 HUMH 3a3HAYMMO, WIO
BUKOPHUCTAHHS 3apyOiKHOTO JOCBIly Ta PEKOMEHJAAII MIKHAPOJHUX OpraHizauii
JT03BOJIATH BUSIBUTH MPOTATMHU Ta KOJI31i Yy 3aKOHOAABYOMY PEryJIFOBaHHI KPUMIHAEHOT
MpolecyalbHOI MJISTIBHOCTI 3 3a0e3leueHHs O€3MeKH YYaCHUKIB KPUMIHAIBHOTO
CYJIOUYMHCTBA Ta PO3POOUTH IUIAXH 1X MOI0JIAHHS HA HAIIOHATBHOMY PiBHI ITUIAXH.
Opnak, BapTO 3ayBa)KMTH, 10, K AopedyHo HarosomywoTs B.T. Hop ta H.P.
boGeuko, numn criine 3amo3udeHHS €JIEMEHTIB MOJENIeH KPUMIHAJIIBHOTO TIPOIeCy
3apyOKHUX JIepkaB (0COOIMBO aHTII0-aMEPHUKAHCHKOT) 6€3 ypaxyBaHHS 0COOIMBOCTEH
MPABOBOI CUCTEMHM YKpaiHH, ICTOPUYHUX TPAJAMIIA BITYU3HSHOTO JEPKaBOTBOPEHHS,
piBHA podecioHani3My Ta MPaBOCBIAOMOCTI MPAaBO3aCTOCYBaviB MEHTATITETY HACETIECHHS
Ta 1HIIWX YUHHUKIB € Hee(DEKTHBHUM. 3aKOHOJABIIEBI HE BapTO OE3AyMHO KOIIIOBATH
3apyODKHHMI JIOCBIJI, a Mepe/l BBEICHHSIM BIAMOBIAHUX HOBEJ CIIIJI 3pO3YyMITH, YOMY B

KPUMIHATBHO-TIPOIIECYaTbHOMY 3aKOHOAABCTBI 1HIIMX JAEp)KaB i€ TOM YW 1HIIWN
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IHCTUTYT. JIuile 3a TaKoro MigXo/y, IPYHTYIOUUCh HA BIACHOMY JIOCBi/i, HOBOBBE/ICHHS
JIeTIIe IHTETPYBATH A0 BITYM3HSHOT MOJIENI KPUMIHATBHOTO CYIOYMHCTBA, Y3TOAUTH iX 13
HasBHUMH  TPOIECYAIbHUMH  IHCTUTyTaMH, OOTPYHTYBAaTH  JIOIUIBHICTH  3MiH
KpUMIHAJIBHO-TIPOLIECYaIbHOTO 3aK0oHO1aBCcTBa [122, ¢. 118-119]. Tox moromkyrouuch 3
€0 AYMKOIO, 3I1MCHUMO aHalli3 HasBHUX B 1HIIMX KpaiHax Mojened 3a0e3nedeHHs
Oe3MeKy y4aCHUKIB KPUMIHAJIBHOTO CY/IOYMHCTBA, & 3 ypaXyBaHHSIM iX y3araJibHEHHS
crpoOy€eMO HaBeCTH OaYEHHSI MOKJIMBICTh MOTO 3aCTOCYBaHHS B YKpaiHi.

Tak, ik CBIIUUTH aHANI3 CBITOBOi MPAKTUKH y JOCTIIKYBaHINA cdepi, HAHOUIBII
HIMPOKO MPEACTABICHO THCTUTYT 3aXUCTy YYACHUKIB KPUMIHAJIBLHOTO CYJIOYMHCTBA OYIJIO
CBOT'0 yacy po3pobiieHo ta BrpoBaxeHo y CIIA.

3BepTaEThCS yBara, 110 NepelyMOBOIO CTBOPEHHS Mporpamu 3axucty cBijkiB (I13C)
CTajla HaroJieryiuBa OOpoTh0a 3 amepuKaHChKO-iTamiiichkolo Madiero y 1960-x pokax
Pe3synbprarom peanmizauii siKoi cTamo Te, MO0 OOOB’SI30K CBiJKAa CBIAYMTH y cyal OyB
MIJKPIJICHUN BIATOBIAHUMU TapaHTisIMU 3 OOKYy AEp>KaBW, 110 JI03BOJMJIO HE TLIbKU
MOCWJIMTH JIOBIPY /IO Ypsy, a W 3a0e3Meumsio MoJaiblill BUKPUTTS Madio3HUX KIIaHIB.
Hapam 3akonomaBctBo CIA mpoHnuio €BOMIOLIMHUN MUISX, PO3LIMPIOBANO MEPETiK
3ac001B Ta 3aX0/IiB, M0 yOE3MeuyrTh CBIJIKIB, @ TAKOX CTBOPHIJIO KOMIUIEKCHY CHCTEMY
HOPM, 110 JI03BOJISIE TOBOPUTH PO MIKTATy3€BUM XapaKTep LbOro IHCTUTYTY [234, c. 8].
ToOTo BiIMIYaEMO, 1110 FOCTpa collaibHa MpodiaemMa, a came MpUOOpKaHHS 3JI0YHMHHOCTI Y
il HalO1IbIII HEOE3TEYHOMY OpTaHi30BaHOMY BHIJISIII, BUKJIMKAIA MOTPEeOy Ta BU3HAYMIIA
oprasizaiiitHo-rpaBoBy (popMy NpoTHAil crpodaM 3JIOYMHINB BIUIMBATH Ha CBIJAKIB.
daxiBIll 3BEPTAIOTh yBary, IO CIOYAaTKy BKa3zaHa MporpamMa MOIIUproBaiacs JHIIE Ha
CBIJIKIB UM Ha CIPaBU CTOCOBHO OPraHi3oBaHoi 3104uHHOCTI [121, ¢. 25]. 1 sx moxHa
3pOOUTH BUCHOBOK, YCHIIIHUM JOCBIJ peati3allii i€l mporpaMu Ta BiAMOBIIHUX 3aXO0/IIB
JIaB TIOTYKHUI NOIITOBX JUIA 11 MOJAJIBIIOTO yAOCKOHaineHHs. Ha nonarok, sk 3ayBaxye
M. Beueps, Ha OCHOBI IPOrpaMu 3aXUCTY CBIAKIB, 0 pyHKIIOHYE B Criomyuenux [ITaTax
Oy po3pobisieHi moniOHi mporpamu B CrnoBauuuHi, ABcrpami, Kanani, IliBneHHiit
Adputi tomo [19, c. 326]. Tox MokHa 3ayBakuTd, 1o miaxin 3axoHomasist CIIA

BUABHBCA JOCUTDH C(bCKTI/IBHI/IM Ta IPOIrpC€CUBHUM.
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CTOCOBHO OpraHi3aliifHOro acreKTy 3A1MCHeHHS 1€l MPOrpamMu, TO BKa3y€eThCs, IO
denepanbHa mporpamMa 3axXucTy CBIIKIB peai3yeThes crieniaabHo Ciay0010 MapiiaiiB
CIIA, sika Mae BIacHy IITa0-KBapTUPY, AECATOK PETIOHAIBHUX BIIAUICHb Ta odic y
BIJIJTIJTI TIOJTIIIIT KOYKHOTO MICTa, JIe MpaIllo€ 1IHCIIEKTOP 13 3aXUCTy CBIIKIB, aHAJIOTTUHHUM
Bigmin mae OBP [182, ¢. 279]. Tobto sik 1 B YKpaiHi MUTaHHS 3aCTOCYBaHHS 3aXOiB
3a0e3reyeHHsT O€3MeKr TMOKIAAal0ThCs Ha OCOOJIMBI  CHEIialbHI  MiIPO3ALTH, 110
CTBOPIOIOTHCS 3 L1€10 METOIO Y CKIIaJ1 CTPYKTYpP MPaBOOXOPOHHUX OpPTraHiB.

om0 po3BUTKY MPaBOBOI periamMeHTallii MoAesNi 3aXUCTy CBIJIKIB Ta 1HIINX OCi0,
To 3akoHomaBels CIIIA BiB moBoii aktuBHy poOoTy. Tak, O.O. I'punbkis, A.O. Jlsm
HABOJISITh HACTYIHY XPOHOJIOTIIO YXBAJICHHS BIAMOBITHUX aKTIB 3 03HAYEHOTO MUTAHHS:
1968 pori KommiiekcHuit 3axoH «IIpo koHTpoJib Ha 3noduHHICTION (1968), Y 1970 pori
Konrpec CILIA npuiiass 3akoH «IIpo KOHTpoIb 32 OpraHizoBaHOO 3M0YHHHICTION (1970),
saxuit 3riiHo 3 Tutynom V Haauias ['enepansHoro npokypopa CIIA mpaBoM BUIUISTH
KOIITH Ha 3a0e3MEUeHHs 3aXUCTy CBIJIKIB, KOTPUM 3arpoxye HeOesmneka. Hamanmi, Ha
BUKOHAHHS BHIII€3a3HauY€HOTO0 3aKoHy, B CIIIA Oyso npuiiHATO HACTYITHY HU3KY ITPABOBHUX
aktiB: [Iporpama mono 3axucty cBiakiB (1982), 3akonu «IIpo 3axucT »epTB 1 CBiJKIB
snmounHIBY (1982), «ITpo pedopmy cucremu 3a6e3neueHHs Oe3neku cBinkiB» (1984), «Ilpo
KOHTPOJIb 3a 3710unHHICTION (1984), «IIpo nmpaBa notepninux 1 pectutyiii» (1990) [32, c.
24]. MoxHa BIIMITUTH, 1[0 Taka yBara J0 I[bOTO MHUTAHHS CBIAYUTH HE TUILKU MPO
aKTyaJIbHICTh BKAa3aHOTO AaCMEKTy KPUMIHAJIBHOTO CYJAOYMHCTBA JUII CHUCTEMHU
cynounHcTBa CIIIA, a i mpo HamaraHHs 3aKOHOAABIIS BCUISAKO 11 yAockoHauTU. Ha kaib,
BITUM3HSIHUN 3akoH Ykpainu «lIpo 3a0esneueHHst Oe3neku ocid, ki OepyTh y4yacTb y
KpUMIHATBPHOMY CYJIOYMHCTBI», HATIPUKIIA]], B YACTHHI 3aX0/11B 3a0€3MeUeHHs O€3MeKH, K1
Bu3HadyeHo y po3aui Il mporo 3akoHy, 3 yacy oro yxajieHHs y 1993 poiii pakTuyHO HE
3a3HaB 3MiH.

ono 3axomiB 3axucty B CIHIA, TO HayKoBILI BKa3ylOTh, IO Cepel HUX
3aCTOCOBYIOTBHCS TaKl SIK: TIEPECENICHHS Ha HOBE MICII€ TPOKUBAHHS CBiAKa (MOro pOAMHH,
OJM3BKUX Yepe3 SKUX MOXKE 3/IIACHIOBATHCS THCK) 13a0€3MeUeHHs HOro 1HIIMMHE 3aco0aMu
3aXUCTY, AKIIO ICHYE 3arpo3a MOoro >KUTTIO; BUIAada CBIAKY Ta HOro poaudyaM HOBHX

JOKYMEHTIB, IO 3acBIAYYIOTh 0cOOy; HAJaHHS CBIAKY TPAHCIOPTY Ui TEpPEBE3CHHS
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MaliHa CBiJKa /10 HOBOTO MiCIlsl MPOKMBAaHHSA;, HAJaHHS JKUTJA; BUILIATa TpOIIEH Ha
JKUTTEBO HEOOX1HI TMOTOYHI BHUTpATH (HANPHUKIAJ, TMepei3d); HalaHHsS JOMOMOTH 3
IpaleBIallTyBaHHs, 3a00pOHa PO3TOJIOIIEHHS 1H(pOpMallii Mpo CBiAKa Ta HOro Micue
MPOKUBaHHS, MOBHA 3aMmiHa Oilorpadii, ImiacTUyHa Omepallisl; HaJaHHS IHIIUX IOCHYT,
HEOOXITHMX 3a HOBHM MICIIEM IIPOKMBAHHS, y BHWIAQJKaX, KOJW 3aXOJd 3aXHUCTY
3aCTOCOBYIOTHCSI JI0 HETOBHOJIITHBOTO, MPOBOJIUTHCS TCHUXOJIOTIYHE OOCTEKEHHS, SIKE
BH3HAUYa€ MOTEHUIWHUHN BIUIMB II€] IPOrpaMu HA CTOCYHKH MIX AUTHHOIO Ta OaTbKaMu
[245,c.50; 182, ¢. 279]. V minoMy BOHH BiIIOBIIaI0Th BUBHAYCHUM Y CT. 7 3aKOH YKpaiH!
«IIpo 3abe3neuenHs Oe3neku oci0, siki OepyTh y4acTh Y KPUMIHAJIBHOMY CYJOUYMHCTBI»
MEePENTiKy 3aXO/iB 3a0e3rneueHHs Oe3neku. AJle BIAMITUMO, 10 Yy 3akoHojaBcTBl CIIA
BUKOPUCTOBYETHCS JICHIO IIUPIIA CUCTEMA 3aXOJIiB, OCOOJMBO B YACTHHI 3a0€3MECUCHHS
notped ocodu, sSIKi BUHUKIIA Yepe3 11 y4acTh y mporpami 3axucty. Beaxkaemo, 1o Takui
JIOCBIJ] BApTHUI HACITITyBaHHSI.

AKIIEHT Ha 3a0e3meueHi moTpedu 0coOu-yJacHUIl MIPOrpaMu 3aXUCTy CBIAKIB 1aJI0
O.0O. I'punbkiB, A.O. Jlsu migcTaBu KOHCTaTyBaTH, IO OCHOBHA METa IPUMHSTTS 3aKOHY
«IIpo 3axuct xepTB 1 cBiAKiB 3nmouuHIBY (Victim and Witness Protection Act (1982))
HAJaHHS TPOMAJsHAM BIIHOCHO O€3MEYHUX Ta OUIbII NPUUHATHUX (OPM y4acTi y
KPUMIHAJIbHOMY TPOIIEC, MM ABUIICHHS IXHbOT 3aXUIIIEHOCTI Ta 3HAYMMOCTI1 Y CYJJOUYHMHCTBI
[32, c. 24]. Ha Ham norusiz, 1e JOBOJI BaKJIMBa KOHcTartalis. BoHa aklieHTye yBary He
TITBKM Ha HEOOXITHOCTI CTBOPCHHSI 3aB/ISKH 3aCTOCYBAaHHIO 3axOJIB 3a0e3MedYcHHS
0e3neku ocio, siKl OepyTh y4acTh y KPUMIHAIBHOMY CYJOYMHCTBI, TO3UIISl BKa3ye 1 Ha
HEOOX1THICTh MPUAUICHHS HAJIEKHOI yBaru 3a0€3MEUYeHHIO MpaB, CBOOOJ Ta 3aKOHHHX
IHTEpECIB TaKUX OCI0, O SKUX 3aCTOCOBYIOTHCS BKA3aHI 3aX0]U 3a0€3MeYCHHs Oe3IeKH,
110 IEBHUM YHHOM 3MIHIOE CaMy 11€0JIOT1I0 IOCIIKYBaHOT'O IHCTUTYTY.

Baprto 3ayBaxkutu, 1o sik 1 B Ykpaini, y CIIIA nporpama 3axucTy CBIJIKIB — I1€ HE
BUKITIOUHO TIpOIleCyalbHa CHCTEMa 3axo0JiB. Bka3zyeTbcs, 110, HANPHUKIAA, TMOPYIICHHS
3a00pPOHU PO3TOJIOIIEHHS 1H()OpMaIIli TPO CBiJIKA Ta HOTO MiCIle MPOKUBAHHS BBAXKAETHCS
benepanpauM 3510unHOM (1ITpad y po3mipi 5000 gonapis CIIIA abo mo30aBaeHHs BOII Ha
5 pokiB, abo oOujBa BUIW IMOKapaHHs oaHOYacHO) [245, c. 50; 182, c. 279]. To6To

BIIOYBA€TbCS  MOETHAHHS  MPOIECYalbHUX Ta  KPUMIHAJIBHO-TIPABOBUX  3acO01B
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3a0e3nedyeHHs 0e3neku 0cCi0, SKUX Y35TO i 3aXUCT. AHAJOTIYHO 1 y BITUU3HSHOMY
KPUMIHAJIBHOMY 3aKOHOJABCTBI BCTaHOBJIEHA KpUMIHAJIbHA BIAMNOBIIAIBHICTh 32
PO3TOJIOIICHHSI B1JIOMOCTEH MPO 3aX0au OE3MEKU MO0 0COOH, B3SITOI i1 3aXUCT CT. 381).
Takok HayKOBIIl 3BEpPTalOTh yBary, IO OKpIM €()EeKTHMBHUX MPABOBHX 1 MPAKTUYHUX
3ax0/iB 3a0e3meueHHs Oe3meKkH CBiJKIB, AKi 3acTocoByioTh y CIHIA, BaxiIuBYy poiib
BiZIirpae CTBOPEHHs €(EeKTUBHOTO MeXaHI3My (PIHAHCYBaHHS IIMX 3aXOIB Ta MOCUIICHHS
KPUMIHAJIBHOI BIJIMOBIAAIBHOCTI 3a IMOCATAHHS Ha KUTTS, 3[I0POB’S UM MalHO YYaCHHKIB
KpuMiHanbHOTO Tiporiecy [19, c. 326-327]. Tox kKoHCTaryeMo TOH (PaKT, MO 1HCTUTYT
3a0e3reyeHHs] Oe3MEeKH YYaCHUKIB KPUMIHAIBHOTO CYJAOYMHCTBA HE € BHUKIIOYHO
THCTUTYTOM KPUMIHAJILHOTO MPOIIECYAIbHOTO TIPaBa, a 1€ KOMIIEKCHUN THCTUTYT, IO 1
BHU3HAYa€ HEOOXITHICTh MOro KOMIUIEKCHOTO BIIOPSIIKYBaHHS Ta YJOCKOHAJICHHSI.
HayxkoBIll BKa3yloTh, 110 aHaJi3 MPOrpaMU 3aXHCTy CBIIKIB JI03BOJISIE TOBOPUTH PO
MDKTalTy3€BUH XapaKTep UbOro IHCTUTYTY [234, c. §]. I Hioro KOMIUIEKCHICTh Ma€ BJIACHE
3HaueHHs. Tak, A.B. CBiHIMIIbKUM cIymiHO 3BepHyTa yBara, mo y CIIIA nporpama
3aXUCTY CBIJIKIB MOKe€ OyTH BHUKOpUCTaHa B aJMIHICTPATUBHOMY Ta IIUBLIBHOMY
CYJOYMHCTBI Y BUTIAAKY, SKIIIO TTOKA3aHHS CBiJIKa MOXKYTh CIIPUYMHHUTH 3aCTOCYBAHHS 10
HbOTr0 HacuiIbCTBA [ 182, c. 280]. BBaskaemo, 1110 Taka mpakTHKa 3aCIyroBYye Ha yBary. I e
BKazye Ha Te, o gocBig CILIA y uiii chepi € oqHUM 3 HAUCTIIIHIIIKX.

30kpeMa, HalOUIbLI PO3TOPHYTHI aHaI3 ICTOPIi CTBOPEHHS Ta peani3alii mporpama
3aXHCTY CBIIKIB, BiAMOBIAHOTO 3akoHOAaBcTBa CIIIA 3 03HAYEHOr0 MUTAHHS MICTUTHCS B
po6oti O.0O. I'punbkiB, A.O. Jlsm [32, ¢. 23-31]. OmiHor04M 3arajjoMm 3aKOHOJABCTBO
CIIIA BYEHI KOHCTATYIOTh, 110 BOHO pEaIbHO rapanTye eeKTUBHE 3a0€3MeUeHHS OC3MEKN
YYaCHUKIB KPUMIHAIBHOTO CynounHCTBA [32, ¢. 24]. Cx0Xuii BUCHOBOK 3p00JieHO 1 M.
Beuepero, mo mnporpama 3axucty cBiakiB CIIA € AoCKOHAIMM 1HCTPYMEHTOM 13
HEJIOMYIICHHSI PI3HOTO POy BIUIMBY Ha 0coOy, IO Ja€ CBIAYEHHS Y KPUMIHAJIBHOMY
MPOBAKEHI B SKOCTI CBiJIKA, a TAaKOX BPETYJIbOBYE MUTAHHS BIIIKOIYBaHHS IIKOIU
ocobam, 110 i1 3a3HaNU B pe3yJibTaTl HaJaHHs MOKa3iB, K BUKPUBAIOThH 3JI04MH [19, c.
327]. Ominroroun moceig CHIA, C.I. dypc 3a3Hauae, mo HuHi DenepaibHa mporpama
oe3mneku cBifkiB (WITSEC) € HaliTpuBamiiiow nporpaMoro y CBiTi, MO’KHAa TOBOPUTH TTPO

NOCTyNoBe po3wupeHHss B 3akoHogaBcTBi CHIA koma ocid6 Ta 3axofiB, IO
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BUKOPHUCTOBYBAJIMCS JIJIsl 3XUCTY CB1JIKIB 3 OJJTHOYACHUM NIEPETBOPEHHSIM 0A30BOI0 3aKOHY
Ha KOMITJIEKCHUM MDKraiay3eBUH akKT, 10 PEerysoe HacTymHi nutaHHs [234, ¢. 10-11].
[Tpumipom BYEHI HaBOAATH TaKi CTATUCTUYHI JIaHi, IO 3 MOMEHTY peai3arlii mporpaMmu
3axucty cBikiB « WITSEC» B 1971 poui ii MoxiuBocTsiMu ckopuctaiucs 18 400 ocio, 3
HuX 8 500 cBiakiB 1 9 900 uneHiB ix cimeil. B cepeqapomy uepe3 nporpamy, TaKHM YHHOM,
npoxoaumm 438 ocib 3a pik [121, c. 24].

Tox 3araybHi migxoau, Gopmu peamizaiii Ta NMpakTUKU 3acTocyBanHs y CIIIA
MporpaMy 3aXWCTy CBIJKIB BapTi yBarm ¥ ajanTamii A0 HAaMIOHAIBHOI CHCTEMU
3a0e3reyeHHsT Oe3MeKd YYACHHUKIB KPUMIHAJIBHOTO CYJIOYMHCTBA, aje 3BICHO 3
ypaxyBaHHSIM BJIACHOTO HAIlIOHAJILHOTO JNOCBiAY y 1iil cdepi. [Ipu oMy € mymka, 1o
BITUM3HSIHA MPAKTUKa 3aCTOCOBYBaHHsS 3akoHy Ykpainu «lIpo 3abesneueHHs Oe3neku
oci0, skl OepyTh y4acTb y KpUMIHAJILHOMY CYJIOYMHCTBD» SIK 1 caM 1€l HOPMaTHBHO-
IIPABOBHM aKT MIJJISITAI0Th ICTOTHOMY OHOBJIEHHIO.

[lono BenukoOpuraHii, TO K BIAMIYAETbCA Y JITEPATYPL, Y L1 KpaiHl BIIMOBIAHI
porpaMu JiIOTh 3a JIpoBaM HampsiMamu. [lo-mepiiie, HagaHHA JOMOMOTH Oco0aMm, sKi
MOCTPAXKJAIM BiJ] 3JI0YMHIB, € YACTUHOIO KPUMIHAJILHOT MOJITUKH JIEPKaBH, Y 3B’ SI3KY 3
YUM yXBaJICHO «XapTiro mpaB xkepTBy». [lo-apyre, 11€ BIacHe peaizallis mporpaM 3axXucTy
oci0, 5Kl OepyTh y4acTh y KPUMIHAIBHOMY CYJOYMHCTBI. Y HU3LI1 HOPM 3aKOHOJABCTBA
II€T e KaBU MICTATHCS MOJIOKEHHS, 30KpeMa SIKUMU Tiepe0aueHo MpaBo MOTEPIiIoro
3asBIIATH KJIOMIOTAHHS ITPO HEPO3TOJIOLIEHHS Y CYZ0BOMY 3acClJaHH]1 HOTO aHKETHUX JIAHUX.
[Tpumipom, cyn y BenukoOpuranii, SIKIIO BBaXae 3a HEOOX1IHE, MOKe 3a00pOHUTH Tpect
nyOmikyBaTu OiorpadiuHi BIJOMOCTI OCOOW, sfKa BUMHMJA 3JI0YMH, HaBITh MiCHs 1l
3BUTbHEeHHA. [Iporpama 3axucty y BenmkoOpuraHii pO3MOBCIOMKY€ETHCS HE TUIBKH Ha
NOTEPHIMX 1 CBIJKIB, aje 1 Ha 0Cl10, K1 BYMHWIN 3JI0YMH 1 IKMX HEOOX1HO yOeperTu Bij
nomctH [32, ¢. 49-50].

Ax 1y CHIA 0060B’s130K 3/11HCHEHHSI 3aX0/11B 3a0e3MeueHHs 0€3MeKU MOKJIaIeHO Ha
CHIBPOOITHUKIB  CIIEUIATbHOI CIy»KOM O€3MeKu CBIAKIB (KEPTB 3JI0YMHIB), SKI
CYITPOBOIKYIOTH 0C10, SIKUM HaJal0Th 3aXUCT, 10 CyI0BUX 1HCTaHIIH, IHHOPMYIOTH iX TIPO
npoliecyaiabHl PIIIEHHS y CHOpaBi, HaOpHUKJIaA, MPO 3BUIBHEHHS OOBMHYBAYE€HOI'O i

3aCTaBy, a TAKOXK KOHCYJIBTYIOTh 11010 JOTPUMAaHHS 3ax0/iB Oe3neku[32, c. 49].
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[ikaBuil [OCBiJ, HAa SIKUW 3BEPTAIOTh yBary HAYKOBIl CTOCYEThCS TOTrO, IO
aHajoriydo a0 3akoHoaaBcTBa CIIA, y BenukoOpurtaHii CTBOpeHO TenedOHHY JIHIIO
JIOTIOMOTH JKEPTBaM 3JI0YMHIB, 32 HOMEPOM SIKOI BOHH MOXYTh Yy OyIb-IKHH dac
3BEPHYTUCh 13 OyIb-SKMM 3allUTaHHSM, 3’SCyBaTH, Ji¢ BiJ0OyBalOTh IOKapaHHS IXHI
KPUBIHUKH, & TAKOXK MPO WMOBIpHUH Yac X 3BUTbHEHHS. [32, c. 49-50]. Ha nam norunsn,
SIK OpTaHi3aliiHIM 3aX1]1 Taka TeJeQOoHHa JTiHisS JOTOMOTH KEePTBaM 3JI0YHHIB, IKUX y35TO
I1]] 3aXUCT, MOYKe OYTH CTBOpEHA 1 B YKpaiHI.

Moo 3akononasctBa ®PH, T0O, sk BKa3zyioTh HayKoBIl, y HiMeuunHi BiAMOBIAHI
IHCTUTYTH Ta MpaBoBa 0a3a Oy cTBOpeHi 3Ha4yHO mizHime, Hik y CIIIA. Jlopruit yac y
HiMeyunHi noi6H1 3aX011 BIPOBAKYBAIUCS CIICIITIIPO3ILTIaMH O, KEPYIOUUCH Y
CBOIM JISUTLHOCTI BijOMYMMH HOpMaTuBHUMH akTaMu MBC ta MiHicTepcTBa HOCTHUIIII
[111,c.256]. Y gocmimkeH MA BIIMIYaIIH, 110 0 yXBajieHHs Y 1993 porii 3akony Ykpainu
«IIpo 3abe3neueHHs Oe3neku ocid, skl OepyTh y4acTh y KPUMIHAIBHOMY CYZAOYMHCTBI» B
VYkpaini pakTHyHO MaJia MICII€ CX0Ka CUTYaIlls.

Opnak, sik 3ayBakye M. Beuepes, 18 rpynus 1986 poky OyB npuitHsaTuil 3akoH
«IIpo 3axucT MOTEpPHUINX», SKUM y KpPUMIHAJIbHE 3aKOHOJIABCTBO Li€i KpaiHU OyIio
BBEJICHE TOHSTTS «BIAIIKOAYBAaHHS 30UTKIB» 1 «IIPUMUPEHHS MOTEPHUINX» Yy MEpetiK
00CTaBMH, 10 MOM’SKIIYIOTh KPUMIHAJIbHY BIANOBIAANBHICTH [19, c. 327]. V 3B’s3Ky 3
uM KIIK 6yno nonoBHeHO HOBUM po3aiioM «IH1i mpaBa notepmioroy» [234, c. 11]. Lei
3aKoH BU3HAYAE, 1110 3aX0]I1 O€3MEeKH MOXKYTh OYTH 3aCTOCOBaHI J0 CBIJIKIB, K1 JatOTh 200
MOKYTb JIaTU BaKJIUB1 CBITYEHHS 3 METOIO PO3KPUTTS OCOOIMBO HEOE3MEUHUX 3JI0UMHIB,
a TaKOX JI0 IXHIX POAMYIB Ta ONMM3BKUX, SIKIIO TXHE KUTTSA, 3/I0POB'S UM OJIAromorydds
nepeOyBaroTh mij 3arpo3oro [182, c. 281]. ko BuzHaueHe y 3akoni ®PH koo ocil, siki
M1NaJal0Th M1 3aXUCT, Y IIJIOMY BIJIIOBIJIa€ HallIOHAILHIN MPAaBOBIM MPaKTHUIll (CBIIKH,
iXHIX poAu4iB Ta OJIU3BKIi), TO 00 EKTH 3aXWCTy B MEBHIM YAaCTHHI JCMIO Pi3HI (KUTTH,
3I0pOB'st yu Ojaromnoyy4usi ocio, 1mo mnepeOyBaroTh MiJl 3arpo3oro). Lle mae mincraBu
M1ITBEPAUTH BUCHOBOK 11010 AOULILHOCTI PO3IIMPEHHS TIEPEITIKY 00’ €KTIB 3aXUCTY, SKIIO
ICHy€ 3arpo3a Oy1b-sIKUM MailHOBUM Ta HEMaifHOBUM MpaBaM 0COOM y 3B SI3KY 3 11 y4acTio

Yy KpUMIHAJILHOMY CYJOUYHNHCTBI.
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VY 1998 poui y ®PH npuiinaro 3akoH «IIpo peryntoBaHHS MUTaHb 3a0€3MEUCHHS
Oe3IeKu CBIJIKIB, SIKUM 3arpokye HeOe3meKay, 3TITHO 3 SAKUM JI0 0Ci0, SK1 MiJIArarTh
3aXUCTY, HAJICKATh CBINKHM (MOTEHIIMHI CBIIKH), SKi JalOTh a00 MOXKYTh JIaTH 1CTOTHI
MOKA3aHHS 3 METOI0 PO3KPUTTA OCOOJIMBO TSKKUX 3JI0YMHIB, 30KpeMa HACHIIBHUIIBKUX
3JI0YMHIB TEPOPUCTUIHOTO XapPAKTEPy Ta IHIUX, BAMHCHUX OPraHi30BaHUMU TpyIaMu, a
TaKOX 1XHI poAwdl Ta ONM3bKI, AKIIO IXHROMY KHUTTIO, 37IOPOB’I0 U TOOPOOYTY 3arpoxye
HebOe3neka. LM 3axoHoM OyIo nepeadaueHo mpoueaypy IpuitoMy 10 MPorpaMu 3aXUCTy
CBIIKIB 1 Tricyis i1 3aBepiieHHs [32, c. 34].

Bueni BigMivaroTh, 110 BKa3aHI HOPMATHBHO-MIPABOBI akTH 3akoHogaBcTBa OPH
(«IIpo 3axuct nmorepniux» (1986), «Ilpo perymtoBanHs nMuTaHb 3a0e3reyeHHsT Oe3MeKu
CBIJIKIB, SIKMM 3arposxye Heoesneka» (1998) 3abe3neunsiu CTBOPEHHS CIieHIaIbHUX OPTaHiB
OXOpPOHH CBIJKIB (KOOPIHMHAIIIHI MyHKTH OXOPOHU CBIJIKIB), TIEpea0auMBIIN TXHI I,
3aBlaHHsA ¥ QyHKuii. 3a3HadeHl MiAPO3AUM OylId CTBOPEHI HMpU KPUMIHAIBHIA MO
3emenb 1 DenepanbHOMY yIPaBIIHHI KpUMIHAIBHOT 1oiLii. BoHM caMOCTIiHO BU3HAYaIH
3aX0JM OXOPOHHM CBIJIKIB 1 KOOPJUHYBAIHU JISUIbHICTh BIJIMOBIIHUX IMIIPO3LTIB MMOJIIT B
3a3HadeHi cdepi. L1 mpakTuka OXOpPOHM CBIJIKIB JaBaja 3MOTY BHUKJIIOYUTH 3aiBi
KOHTaKTH OCI0, SKUX Y34TO TiJ 3aXHUCT, 13 PI3HUMHU CTPYKTYPHHMH TiAPO3ALIaMU
MIPABOOXOPOHHUX OPraHiB, TUM CaMHUM 3a0€3MeuyrodM M HaJleKHy O€3MeKy, a TaKoxXK
MO>KJTUBICTh O€3MEePENIKOAHOI CHIBIPALIl i COPUSHHS B PO3KPUTTI 37104nHIB [ 184, c. 195].

Binmitumo, 1o 3akonHonaBenb @PH craBuTh 3acTOCYBaHHS 3aXO[iB 3aXHCTy B
3aJICKHICTh BiJI IIHHOCTI CBIJKA Ta CHPOMOKHOCTI MOTO JIaTW HEOOXITHI MOKa3aHHS 3
METOI0 PO3KPUTTS THKKUX Ta OCOONMBO TSOKKUX 37104MHIB. Jlomyckaemo, 1o TieBHA
KOpPEJISAIisl MK XapaKTepoM 1 IHTEHCUBHICTIO 3aXMCTy Ta 3HAYYIIICTIO OCOOM st
KPUMIHAIBHOIO CY/IOYMHCTBA TOBUHHA MaTH Miciie. 30kpeMa y 4. 3 cT. 22 3akoHy Y KpaiHu
«IIpo 3abe3neuenns Oe3neku ocid, ki OepyTh y4yacTh Y KPUMIHAJIBHOMY CYIOYHUHCTBI»
nepeadaveHo, 1o OpraH, sSIKOMY JOPY4YEHO 31MCHEHHs 3aXOJliB O€3MEKU, BCTAHOBIIIOE
nepesik HeoOXIHMX 3axXOfiB 1 CHOCOOIB iX peali3ailii, KepyHuuch NpHU IHOMY
KOHKPETHUMH OOCTaBMHAMHU CIIPAaBH 1 HEOOX1THICTIO YCYHEHHS iCHYI0uoi 3arposu [145].
Tomy 3 ypaxyBanHaMm nocBimy ®PH BBaxaemo AOUITBHUM JIOMNOBHUTHU 1[I0 YACTHHY

CJIOBAMH: «, a TaKOX 3HAYCHHA ITOJICHCHDb, IIOKAa3aHb 1 BHUCHOBKY ocobu JJIA B,HCYBaHHH
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MEBHOT OOCTaBMHM 1 iX B@XKIIMBICTH NJISl MONEPE/KEHHsI, BUSBICHHS, MPUIUHEHHS Ta
PO3KPUTTS KPUMIHAJILHUX MIPABOMOPYIICHB.

3 1 ciuns 2002 poky B HimeuunHi aie 3akoH «IIpo koopanHAIiIO 3aXUCTY BPa3TUBUX
CBIJIKIBY», IKUW PO3KpPHBAE MPSIMUIA MeXaHi3M yOe3nedeHHs cBijKiB. Binmosigno ao m. 1 §
1 («Cdepa 3acTocyBaHHs») IIHOTO 3aKOHY Oe3meka ocodu, 6e3 ineHTudikarii sKoi 3HaYHO
YCKJIQTHAIOThCSI BCTAHOBJICHHS MaWHOBHX TpaB y KPUMIHAJHLHOMY MPOBAKEHHI YH
ieHTrdIKaIliss 0OBUHYBauY€HOTI'0, 32 YMOBH, 1110 3r0/1a 0COOU OTpHMMaHa Ta iCHY€ 3arpo3a ii
KUTTIO, 37IOPOB’I0, CBOOOI 4M ocoOucToMy MaitHy. OCcOOMCTHIA 3aXHCT BiATOBIIHO 10
[[LOTO 3aKOHY 3a0€3Meuy€eThCs MOTIIEHCHKUMU TAPO3/iIaMu a00 3riiHoO 3 (penepabHuM
3aKOHOM (Ha OCHOBI 3aKOHIB 3€MeJlb) KOMIIETEHTHUMHU OpraHaMH 3aXUcTy cBiJKiB [111, c.
256-257].

HayxkoBI11i BiMI4atoTh, 110 0c00aM, y35TUM IIi]] 3aXUCT, OKPIM 3aCTOCYBaHHS BJIaCHE
3aX0/11B 3a0e3MeueHHs 0€3MeKH TaKOXK HaJA€ThCsl HE0OX11Ha collialibHa Jomomora [ 184, c.
195]. Cxoxy mpakTuKy (HampuKiIaA, MPOBEAEHHS TCUXOJIOTIYHOTO OOCTEKEHHS
HEMOBHOJITHBOTO, $IKE BH3HAYA€ MOTEHIIMHUI BIUIMB MPOrpaMHU Ha CTOCYHKH MIXK
JTUTUHOIO Ta OartbkamMu) Oyno BinMiueHa mpu a”am3 naocBiny CIIIA. Baxaemo, 110
KOMIUICKCHUIM XapakTep 1HCTUTYTY 3a0e3NedeHHs Oe3MeKrd YYaCHHUKIB KPUMIHAIBHOTO
CYJIOYMHCTBA ILJIKOM JIONMYCKAa€ 3/IMCHEHHS MPaBOOXOPOHHHWMU OpPraHaMH HE TLIbKH
MPaBOBUX, OpraHi3aliHO-TEXHIYHUX 3aXO/iB, a 1 COLIAJIbHUX 3aXOiB TaKoX. Tomy
MpaKTHKa 3acTocyBaHHs 3akoHy Ykpainu «IIpo 3abe3neueHns Gesneku ociO, ki OepyTh
y4acThb Y KPHUMIHAJILHOMY CYAOYMHCTBI» B I YacTWHI MOXe OyTH pO3LIMpEeHa Ta
YIOCKOHAJICHA.

M.B. Ho3npenko 3BepTae yBary, 110 Ha CbOT'Of[H1 CITy>KOH 3 TUTaHb 3aXUCTY CBI/IKIB
B HiMeuunHi yTBOpeHi sik Ha eiepalibHOMY pPiBHI, TaK 1 B KOXKHIM OKpeMii 3eMJIi Ta MatoTh
3HAYHy MaTepiajibHy MIATPUMKY 1 IOBHY YKOMILIEKTOBAHICTh OCOOOBHUM CKJIaioM. Takum
YUHOM OyJIO BUPIIIEHO MUTAHHS CIIBPOOITHULITBA CBIJKIB 3 OPraHaMH, 1110 3/11MCHIOIOThH
KpuMiHaJIbHe cynounHcTBO [121, c. 26]. IlikaBo Biamitutu aoceigx ®PH, mo 3axonw,
BXKUTI IOJI0 3aXMCTy CBIJIKAa, HE TIOBMHHI BIUIMBATH Ha 3MICT HWOTO MOKa3aHb. Tomy
MPUHITMIIOBO BAXUIMBO, 10 Y HiMeuunHi miapo3/in 13 3aXMCTy CBIJIKIB OpraHizariiiHo

HE3AICKHUM Bl MIAPO3ALTY, KU 3aiiMaeThCsl po3ciiayBaHHSIM. TiIbKM BiH BOJIOJIE

174



AHKETHUMU JaHUMH, SIKI BUKOPUCTOBYIOTHCSA SIK IPUKPUTTS, 1 MICLIE3HAXOIKEHHS 0CO0U;
JOCTYII 10 1HGOpMaIlii I TPeTiX 0Ci0 MOMIIMBUN TUIBKH 4Yepe3 MiAPO3/ILT 13 3aXUCTY
cBiakiB. Tomy 10 piBHS HaaidHOCTI CHIBPOOITHUKIB MiAPO3IUTIB 13 3aXUCTY CBIIKIB
CTaBJIAThCSA BUCOKI BUMOTH [121, c. 26]. JlomaTkoBO BKa3zye€ThCs, IO yCi JOKYMEHTH,
OB ’s13aH1 13 3aXUCTOM CBiJIKa, MOBUHHI 30€piraTucs y TAEMHUII Ta HE MOXYTb OyTH
YaCTHHOIO KPUMIHAJIBHOI CITPaBH, a TOM, XTO 3aiMa€ThCs 3a0€3MEYCHHSIM 3aXUCTY CBiJIKa,
HE Mae MpaBa Po3roJIoNIyBaTH BIJOMOCTI 11010 3aCTOCOBYBaHUX 3aXo/iB [32, ¢. 35]. Xoua
CXOKMH MEXaHI3M ICHy€ B HaI[lOHATBHOMY TpaBi, aJie 11 MPAKTUKA 3aCIyrOBY€E Ha yBary i
micist 1l OompallloBaHHs BapTa JI0 3aCTOCYBaHHS B HAI[lOHAJbHOMY KPHUMIHAJIHLHOMY
MIPOBAJKEHHI.

Cripn 3ayBaxuty, 1m0 BianoBigHo 10 § 54 KIIK ®PH cniBpoOiTHUKM MOiIi, aje
TUIBKK 3 JIO3BOJIy BHUIIIOTO OpraHy (3a BHHSTKOM BIJJOMOCTEH MO areHTypHiil poOoTi),
Oyyuu Jep:KaBHUMU CITYKOOBISIMU CIIEHIATLHUX CITY>KO, MOKYTh JJaBaTU CBIIUYEHHS PO
00CTaBMHU, BIAOMOCTI PO SIKI CTAHOBJIATH CIYKOOBY TAEMHHMIIIO Y TOMY YHUCII OJEpKaH1
HUMHU Ha KOH(]1IeHIIHINA 0CHOBI 30KpeMa 1010 CBIAYeHb, OTPUMAHUX BiJI ar€HTYPHOTO
poOiTHUKA, 0€3 PO3roJIOIEHHSI BIJOMOCTEH MpPO HBOro. TakoX MOMYCKAETHCS AOIUT
CEeKpeTHOro areHrta mnomimii (iHdopmaropa) creniaabHO YIOBHOBAXEHUM CYJICIO-
JIOTIOBIJTA4Y€M 13 HACTYITHUM OTOJIOIIEHHSIM 3MICTY MPOTOKOY AonUTy B cyAil. [Ipu npomy
BOHM BHUCTYNAIOTh Yy CYAOBOMY 3aCilaHHA IiJ TICEBAOHIMOM, 30epiraroud CBOIO
aHOHIMHICTh [IporecyaqpbHUM 3aKOHOM TaKOX TepeadadyeHo JOMUT MpaIliBHUKIB
MIPABOOXOPOHHHUX OPTraHiB 3 METOI0 OTPUMAaHHS MMOKa3aHb Mpo BigoMocTi [32, ¢. 37-36; 19,
c. 327]. Cxoxa npakTuka nepeadadena i ct. 256 KIIK Ykpainu, 1o Bkazye Ha HaMaranHs
BITYM3HSHOTO 3aKOHOJIABIISA HE TUTLKU BpaxyBaTH 3apyOiKHHMMA JOCBiJ, a i BUKOPUCTATH
HaNOUIbII ePEeKTUBHI HOro 3pa3Ku.

BBaxkaemo 1iKaBHUM [UIS JOCSTHEHHS METH HanIoro pociimkeHds nocsing OPH B
YaCTUHI TOTO, 110 3aKOHOJABCTBO II€l KpaiHU mepeadavyac BUIAIKH OOOB’SI3KOBOTO
3aCTOCYBaHHS MPOIrPaM 3aXUCTY CBIJKIB [0 OKPEMHUX KaTETOPisiX 3JI0UHHIB, SIK1 € 0COOIMBO
CYCIJIbHO HEOE3MEeUHNMU JIJ1s1 0COOU, CYCTIUIBCTBA, Iep kaBH. Tak, 3BepTa€ThCs yBara, o
JI0 3JI0YMHIB, Y CIIpaBax Ipo sKi B 00OB’SI3KOBOMY TMOPSAKY MOBUHHI OyTH 3aCTOCOBaHI

3aX0/IM 3aXHUCTY CBIJKIB, BITHOCSTHCS TSKKI 3JIOYMHU Ta 3JIOYMHH, 110 KaparoThCs
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CTpPAaTOI0, BKIIOYAIOYM TEPOPUCTUYHI aKTH 1 HACUJILHUIBKI 3JI0YMHH, & TAKOX 3JIOYMHU,
CKO€H1 opraHizoBaHoro rpymoro [121, ¢. 26]. Ha Ham nmorysiy, Taka mpakTHKa 3aCIyTOBY€
Ha MIATPUMKY Ta aJamnTallii0 y HaI[lOHAJIbHE 3aKOHOJABCTBO. ApKe IiiicHO, (akT
BUMHEHHS TSHKKHUX Ta OCOOJIMBO TSDHKKI 37I0YMHIB I0BOJIL YaCTO MOB’SI3YETHCS 3 BUMHEHHSIM
T 1070 HOro MPUXOBYBaHHS, 3 aKTHBHOKO MPOTHIIIEI0 PO3CIIAYBAHHIO Ta CYTOBOMY
PO3MIISAy Y TOMY YHCHI HUIIXOM IMPOTHUIIPABHOTO BIUIMBY Ha YYaCHHUKIB KPUMIHAJIHHOTO
NPOBA/KEHHsS. 30KpeMa HAyKOBI[l 3ayBaXylOTh, IO MPOTUMIIS PO3CIHITyBaHHIO
KPUMIHAJBHUX MPABOMOPYIIEHb 3 OOKY MiJO3PIOBAHUX CTajla HE JIMIIE MOIIUPEHUM
SBULIEM, a W TEHACHIIEIO, L0 PO3LIMPIOETHCS 3 YCKIAJAHEHHSAM (QOpM Ta METOMIB
HEraTUBHOIO BIUIMBY. lle 3pemror0 HeraTMBHO IMO3HAYA€TbCS HAa IMOBHOTI Ta SIKOCTI
JIOCYZIOBOTO  PO3CIIITyBaHHs, CIHOTBOPIOIOYM OO €KTUBHY ICTHHY Y KpPUMIHAJIbHUX
MIPOBAKEHHSIX, Ta IMiJIPUBAIOYN aBTOPUTET MPABOOXOPOHHUX OpPraHiB. Y IbOMY IPOIEC]
BUKOPHUCTOBYIOTBHCS 1 TaKl METO/M SIK MIAKYTI, IIAHTAXK, 3aSIKyBaHHS, (P13MYHA JIKBIJAIIS
CBIJKIB, IOTEPIUINX, BIUIMB HA CHIBPOOITHUKIB MTPABOOXOPOHHUX OPraHiB, CYZJ1B TOIIO
[30, c. 318-319]. I akTuBHE 3amoOiraHHS TaKUM SIBHINAM 3 OOKY Ji3HaBaya, CIIiI4o0ro,
MIPOKYpoOpa, Cyay, 0OOB’S3KOBE 3aCTOCYBaHHSI MO OKPEMHX KaTeropisx KpUMiHAIbHUX
MIPOBAKEHb CUCTEMU 3aXO0/IB 3a0e3MeueHHs O€3MEeKH, K BBAKAEMO, 3/1aTHE MO3UTUBHO
BIUTMHYTH HA MOBHOTY, BCEOIUHICTh Ta MIBUAKICTh JOCYJOBOTO PO3CIITyBaHHS, a TAKOX
cTaH Oe3neku oro yyacHukiB. Tox Takuil nocsig ®PH 3acnyroBye Ha yBary.

[I{omo 3micTy mporpam 3axUCTy CBiJIKIB, sika aie y ®PH, a Takox peani3yerbcs Ha
perioHalbHOMY (MICLIEBOMY) pIBHI, TO HAayKOBII 3ayBaXylOTh, 110 y I KpaiHl
3aCTOCOBYIOTHCS JIBI CHUCTEMH 3a0e3IedYeHHs] OC3MEKH CBiIKa: JOBTOTPUBAIIMI 3aXUCT,
KU 3a0e3MeuyeThesl BCiMa JOCTYITHUMHU MOJIIEHCHKUMHI METoaMH (OXOpPOHA 3a MiCLIEM
HOro Mpo>XuBaHHA, poOOTH, B TPOMAJCLKOMY MICIIi Ta OCOOJMBO B 3alll CYay), 1 Apyra
CHCTEMA 3aX0JiB 3a0e3redyeHHs Oe3IeKH, IKa IMTOBHICTIO 130JIFO€ CBIJKa BiJl 30BHIIIHHOTO
CBITY Ta CIpsIMOBaHa Ha CHPHUSHHSA MIJ3aXUCHIM 0co0i y BHOOpPI HOBOTO MiCIs
MPOKUBaHHS, POOOTH, B 3aHATTI BJIACHUM OI3HECOM, a TAaKOX y HaJaHHI HEOOX1THOI
JIOTIOMOTH MatepianbHoro miany [184, ¢. 196]. 3BepraeThcs TakoX yBara, 1o mporpama
3axucty cBikiB y ®PH nepenbauae psig BUMOT: JOOPOBUIBHICT y4acTi 0COOU B porpami

3aXHCTy CBIJKIB; 3/IMCHEHHS PpEryisipHOrO MOHITOPHUHTY BHKOHAHHS YKIAJACHHUX
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JIOTOBOPIB; MaTepiajibHa Ta (piHAHCOBA JIOMIOMOTa 0CO01 3 METOO MiIATPUMKH HAJICKHOTO
PIBHS 3aXMCTY; BIAMOBIAAIBHICTE 000X CTOPIH 3a 3a0€3MEUCHHs] PEKUMY KOHCITIparii
II0JI0 BCIiX 3aXO0/iB 3aXKCTy CBiAKiB ToIIo [ 184,c. 143-144]. Oxpemo 3BepHyTa yBara, 1o
MinictepcTBo BHYTpIlHIX cripaB @PH miopiuHo BUTpayae Ha mporpamMu 3aXUCTy TOHA
50 MiTH. €BpoO, a 32 HEOOX1THOCTI Ma€ MOXJIMBICTh BUAUTATH BABIYL Outbmie [19, c. 327].
Tox sk y CIHA MexaHi3M 3aXHCTy YYaCHUKIB KPHUMIHAJIBHOTO CYJAOYMHCTBA, IO
nependadenuit 3akoHoiaBctBoM OPH, Takox cTaHOBUTH COOO0IO Pi3HOIJIAHOBY CHCTEMY
3aXO0JIiB, y TOMY YHCJI MPOLECYaIbHOTO Ta MO3aIpOIeCyalbHOTO Xapakrepy. o Toro x
sk 1y CIIA marepianbHO-TeXHIYHE Ta (PiHAHCOBE 3a0e3MeueHHs peaiizallli BKazaHUX
MIPOrpaM CTBOPIOE YC1 MEPEIYMOBH /ISl iX HAJIEKHOTO 3A1MCHEHHS Ta HaIHHOTO 3aXHUCTY
0co0M-y4JacHHUKA KPUMIHAJIBHOTO TPOBAIKCHHS.

Tox, sIK MOXKHA 3ayBaKHUTH, CUCTEMa 3aXHCTY CBIIKIB, sika aie y ®PH, naramye
aHasioriuny nporpamy CIIIA, ane Mae neBHy BJIaCHY OCOOJIMBICTb 3/IIHCHEHHS 30KpeMa
oprasizaniiiny. AJie 3arajioM HayKOBLI1 3ayBaxyoTb, 10 y HimeuuunHi, sik 1 B CILIA, Oynu
po3po0JIeH1 KOMIUIEKCHI ITpOorpamMu Ta CTBOPEHI CHelliaabH1 MiIPO3AUTH I yOe3meueHHs
JHOAEH, sIK1 OepyTh y4acTh Y KpUMIHAJILHOMY MTPaBOCYA1 Ta cCpusitoTh oMy [111, ¢. 257].
I Taky cxBaJibHY OIIIHKY MOKHA TIATPUMATH.

[ono 3akoHonaBcTBA Pecmy0itiku ABCTpisi, TO HAYKOBIII XapaKTEPU3YIOTh CUCTEMY
3aXUCTYy YYaCHHKIB KPUMIHAJIBHOIO CYAOYMHCTBA LI€i KpaiHM SK Taky, IO
pernameHToBana y @enepanbHoMy 3akoHi Ne 526 1iei kpaiau (3riIHO 3 SIKUM OyJIi BHECEHI1
smian 10 KIIK ABctpii), Lleil akT 4iTkO BHU3HAU€HE KOJO CBIJAKIB, SIKI MOXYTb OYyTH
BKJIFOUEHI1 JI0 TTPOTPaMHU 3aXUCTY CBIJIKIB. 3T1THO 3 IUM 3aKOHOM CBIJIKAMU € 0COOH, SIKUM
3arpokye Hebe3neka y 3B°s13Ky 3 THM, 10 BOHH BOJIOJIIOTh 3HAYHOIO 1H()OPMAIIIELO 11010
CHpaB IMPO 3JI0YMHHU, SK1 MMOB’S3aH1 3 OPraHi30BAHOIO 3JIOUYMHHICTIO, MPO 3JI0YMHU TIPOTU
JIEP>KaBHOTO YCTPOIO, TIPO 3JI0YMHH Y cepi HE3aKOHHOTO 00Ty HAPKOTHUKIB Ta JAESK1 1HIII
TSDKK1 3JI0YMHHU. SIK JTOAATKOBO BIIMIYAETHCA, 3aXo/u Oe3neku B ABCTpii MOaiOHI 10
3ax0/11B O€3MEKH €BPOINEUCHKUX JepkKaB: MEPEMILICHHS CBI1IKa Ha OE3MEUYHy TEPUTOPIIO,
TepeceNicHHsT B 1HINE MICIle MpOXKuBaHHs (iHIIE MICTO, a00 HaBiThH IHINA JEp’KaBa);
CTBOPEHHSI HOBOI «ICTOPii» XKUTTSA ocoOu (JiereHau), oOpMIICHHS HOBUX JIOKYMEHTIB;

oco0OrcTa 0XOpOHa; 3MiHa JOKYMEHTIB 0COOU; BCTAHOBJICHHS 3B’ SI3Ky HOBHX JOKYMEHTIB 3
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HasiBHUMHU 0a3aMUu JIaHUX; BIJCTEKEHHS MOYTOBHX Ta €JIEKTPOHHUX IOBIIOMJICHb Ha
OCHOBI IIapOJIiB Ta JIOT1HIB, SIK1 Ha/1aJia IMiI3aXUCHA 0c00a; colliaibHa aganTallis Ha HOBOMY
MICITI PO’KUBAHHI; TICKXOJIOT19HA IOTIOMOTA IMOoTepIiioMy (cBiaky) Tomo [19, ¢. 328; 111,
c. 252].

0.0. I'punbkis, A.O. Jlsm moao mporpaM 3axUCTy CBiZIKIB B ABCTpIi JOAaTKOBO
3BEPTAIOTh yBary Ha Te, 10 BIAHOCHO OCOOM, SIKY 3aXHILAI0Th, TaKa Mporpama i€ mo/Io0
Hel TOTH, JOKM HasBHA IOTEHI[IHA HeOe3eKa, a I 3A1MCHEHHS 3aX0/11B 3a0e3IIeueHHS
Oe3meku y il KpaiHi CTBOPEHO CHEIalbHUM Mipo3ai1. Takok aBTOpU BKa3yloThb, L0
NEepeMIllieHHsT CBiJIka B O€3MeYHe Miclle IOB’S3aHe 3 HaJlaHHAM HoMy (iHAHCOBOI
MIATPUMKH, 110 Ma€ 3a0€3MEUYUTH 3BUYHUN PIBEHB KUTTS, 0€3 3MiIHM HOTro (HiHAHCOBOTO
cTaHoBUIIA. DIHAHCOBY JOIIOMOTY BUILIAYYIOTh 13 CyCNUIbHUX (DOH/IIB A0 TOTO Yacy, MOKU
BIH HE Q/IallTye€ThCs 10 HOBOI OOCTAHOBKHM 1 HE TOYHE 3apOOJISTH HA MPOXKUTTS. SKIIO
OJIep’KaHHs KOLITIB yepe3 (POHIM HEMOKIIMBE, IONOMOTY Ha/Ial0Th 13 OI0/KETY MpOrpaMu
3axucTy cBiAKIB [32, c. 44-45]. ToOTo BiAMIYarOYM MEBHY CXOXICTh MIAXOAIB MIX
3axo0J1aMu 3a0e3neueHHs 6e3neku B ABCTpii Ta YKpaiHi, BCE K 3a3HAYUTH OUTBIIT ITUPOKUN
Ta KOMIUIEKCHUM TIIX1a 10 peaii3allii TakKuX MporpaM aBCTPICHKOro 3akoHojaBis. Lle
CTOCY€ETBHCSA X KOMIUJICKCHOTO XapaKTepy, a TAKOXK MPHUILICHHS YBard HE TUIbKH MOTpedam
1 iIHTEpecam MpaBoCysl, a i ocolu, sika 6epe y HbOMY y4acTh.

B Itaniiy 1984 poui Oyna npuiinsta [TporpaMa 11010 3aXucTy CB1JIKiB, KEPIBHULITBO
aKkoi OyJi0 MOKJIaeHo Ha MiHICTepCTBO BHYTPIIIHIX crpaB, a y 1992 pori 3akon «IIpo
BHECEHHS TEPMIHOBHX 3MiHY HOBHI KpuMiHanbHO-IpoLeCyalbHUN KOACKC 1 3aX0AH 00
060poTHOH 3 Ma(h103HOIO 3IIOYMHHICTIOM. [[pUIHATTS 1ILOTO HOPMATUBHO-TIPABOBOTO AKTY
Oyno 0OyMOBJICHO CKJIaJIHOI0 Ha TOW MOMEHT KPHUMIHOT€HHOIO OOCTaHOBKOIO B KpaiHi.
3o0kpeMa 11eii 3aKOH peryiaMeHTyBaB 0COOJIMBI MpaBUJIa MO0 WiEHIB Mah103HUX TPy, K1
TIOTO/TUITUCS CITIBIIPAITIOBATH 31 CIITYMMU 1 IPAaBOOXOPOHHUMH OpraHaMH, aJI’Ke TOTIOMOTa
Takux oci0 Oyfla OJHHUM 13 KJIIOYOBHMX MOMEHTIB, IO JalOTh 3MOTY e(EeKTHUBHO
BUKOPHCTOBYBAaTH BECh KOMIUICKC 3aXO/liB, CIIPSIMOBAaHMX Ha OOpPOTHOY 3 IIMM BHUIAOM
snmounHHOCTI [184, ¢. 195].

[lomo peanmizamii mmx mporpam B Iramiicekii PecmyOumimi, TO HayKOBIII

3ayBaXKyIOTh, 1110 3AJIEKHO BiJI KOHKPETHUX HEOE3MEUHUX 00CTaBUH, B SKMX OIMMHSETHCS
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oco0a, ITamilCbke 3aKOHOJABCTBO HAJla€ PI3HOMAHITHI BUAM 3aXHUCTy Ta JOIOMOTH,
HaIIPUKJIAJ, TAKUM 3aX0JI0OM € CIIOCTEPESKEHHS 32 OyIMHKaMH 0Ci0, sIKI CIIBITPAIIOIOTH 31
CITIJICTBOM, SIKE MO>KE ITPOBOUTH KOXKHOTO JHS Y paMKax TIOBHOI «CITeIiaIbHOI TPOrpaMu
3aXHCTY», 110 € HAaWBUILOIO 1 HAWOLIBII BUPA3HOIO (DOPMOIO 3a0€3MEUCHHS 3aXUCTY IJIS
0Ci0, IO CITIBMPAITIOIOTH 3 TPABOCYISIM. Y IOBHOBAKEHHI OPTaH Ha ITiICTaB1 BIIOMOCTEH,
HQ/JIaHUX TIONIIIEI0 1 TMPOKYpaTypolo, BH3HAuae HeEOE3MeKy, fKa IMOTPOXKYe
«CIIBMOPAILIOIOYUMY» 3 TMPABOCYISIM 0co0aM, KOHCTATye MPUYUMHHU I HaJaHHS iM
«CTIeTiabHOI MPOTpPaMM 3aXKCTy» Ta OIIHIOE 3HAYMMICTh 1 BaXKJIMBICTh IOKAa3aHb,
OTpUMaHMX Bif 0cCi0, K1 MOTpeOyroTh 3axucTy. [licns peanbHOI nepeBipku BCiX (aKTIB 1
OOCTaBMH YIOBHOBRXCHWI OpraH BHPINIYE NUTaHHS TMPO BKJIIOYEHHS OCOOU 10
CHELIaJIbHOT MPOrpaMH 3aXUCTY, SKa MICTHTh HACTYIHI 3aXOJu: OCOOMCTa OXOpOHa
OpraHoM CYAOBOI MOJIIIIT; 3MiHa MICIIS TPOKUBAHHS a00 MEPEBEACHHS 3 OJTHI€T BUIPABHOT
YCTaHOBU B 1HIIY; BUKOPUCTAHHS THUMYACOBUX JOKYMCHTIB MPHKPHUTTS; 3a0€3MEUCHHS
HOBHMMHU OCOOMCTUMU JOKYMEHTAMHU 31 3MIHOIO 3arajJbHUX aHKETHUX JaHUX; PO3MIIICHHS
CHIBITPAIIOI0Y0i 0COO0M y Oe31meuHoMy MICIT; 30pOiHUI CYIpOBIJI Mij Yac ii mepecyBaHHS;
HIOMICSTYHY JOTIOMOTY, 1110 3aJICKUTh B1J] KIJTbKOCTI WIEHIB CiM’1 1 BIJINOBIJIa€ CEPETHHOMY
MPOKUTKOBOMY MiHIMyMY, a00 TTOTIEpEIHHOMY PIBHIO JKUTTS J0 BKJIIOUEHHS y POTpamy;
Jep>)KaBHY MEIWYHY JOMOMOTY; 3a HEOOXIAHOCTI — HaJaHHS HOBUX JIOKYMEHTIB, IO
3aCBIAYYIOTh OCOOY ISl ujieHIB yciei ciM’i. OCHOBHOKO YMOBOIO BKJIFOUEHHSI OCOOH [0
MIPOrpaMU 3aXUCTY € Te, [0 BOHA TTOBUHHA TOBOPUTHU TIPABAY 1 TUIbKK TipaBay. Ocoba, 1o
CHIBIIpAIIIOE 3 TIPABOCYASAM, mianucye yromay. IIporpamu 3axucty peanizye LleHTpanbhe
VOpPaBIiHHSA  3aXHCTy, SKE€ €  CHEIAIbHUM  3arajlbHOJICPKABHUM  OPTaHOM,
nignopsakoBanuM MBC Itamiicekoi PecmyOmiku, sike Mae TepUTOpiasibHI MiIPO3ALTH B
ycix paiioHax kpainu. Moro 3aBraHHaM € 3a6e3nedeHHs iHTepeciB 0cib, 1110 CHiBIPAIOIOTH
13 mpaBocymusaMm (Oyap-sika iHGOpMaIlis MO0 KWOTO MIsUTBHOCTI Ta TEPUTOPIATbHHUX
MIIPO3AUNIB HAa MICHSX HAIA€ThCA JIUIIE 3a MUCHhbMOBOKO 3TOJ0K KEPIBHUKA IIHOTO
Vnpasninng) [1, c. 139-145; 121, ¢. 26; 184, c. 196; 1; c. 140]. Bigmitumo, 1110 y 111 KpaiHi
TaK0X OKPIM BJIACHE MPABOBUX, OPTaHI3AI[IHO-TEXHIYHUX 3aXO0/I1B 3a0e3meueHHs Oe3neKkn

3aCTOCOBYIOTHCS 1 1HIII 3aX0/I1 COLIAJILHOTO, (PIHAHCOBOTO Ta MCUXOJIOTTYHOTO XapaKTepy.
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Posrnsnaemo 11e ik NepCrneKTUBHUN HaNpsM MOJANbIIOT0 YIOCKOHAIECHHS HAlllOHAJIBHOI
CUCTEMHU 3a0e3MeUeHHs 0e3MeKu 0ci0, K1 OepyTh Y4acTh Y KpUMIHATBHOMY CYJIOYMHCTBI.

I1.B. CepeOpsiHCBKHIA TOIaTKOBO 3ayBaXKye, IO KPIM BKa3aHWUX BUIIE 3aXOJiB, 3a
BKa31BKOIO IIPOKYpopa B OOOB'S30K OpraHy CyJI0BOI MOJIiIii MOTJIO OyTH IOCTaBJICHO
3aBJaHHs 11010 3a0e3MeUeHHs] 0COOMCTOl Oe3MeKu 0co0u, y3sTOl M 3aXUCT. 3TiIHO 13
3a3HAYCHUM TIPABOBUM aKTOM, MPUCYTHICTh OE3MOCEPEAHBO B 31l CYJOBOTO PO3TIISAY
0ci0, K1 MOTOJUJIMCS CITIBIPAIIOBATH 3 MPaBOCYIsAM, OyJIo HEe 00OB'I3KOBOIO. BoHHU
MOTJIM JaBaTHA CBIJUYEHHS «HA BIJICTaH» 3a JOMOMOIOI0 TEXHIYHMX 3aco0iB. Takox
niepenoavaBcst OUIbII CYBOPUH PEXUM pOOOTH 3 IOKYMEHTAMH, SIK1 HaJIe)KaTh 0co0aMm, Kl
CHIBITPALIOIOTH 13 MPABOCYLIAM. 3aKOH 3000B's13yBaB MiHICTEPCTBO FOCTHIIIT CIIJIBHO 3
MBC BunaBatu chemiaJibHUM JIeKpeT, 110 BHU3HA4Ya€ OCOOJIMBI MpaBWiia yTPUMAHHSI
CHIBITpaIIOI0YNX «Madio3i» B MiclAxX yB's3HeHHs [184, ¢. 195-196)].

OkpeMo BIAMITUMO IiKaBUM JocBif Itamii B Tid 4YacTWHI, MO0 J0 BUHECEHHS
[{eHTpanbHOIO HAIIOHATBHOI KOMICIEIO PIIICHHS PO BKJIIOYEHHSI 0COOU 10 CHeIiaabHO1
MIPOrpaMU 3aXUCTY MOKJIMBE HaJaHHA 0CO01 TEPMIHOBUX 3aXOJIIB 3aXHUCTY, 110 MICTSTh:
HOBE KOHCITIpaTUBHE 1 0€3MeUHe MICII€ TTPOXKUBAHHS JIJIs 0COOM, IO CITIBIPALIIOE, Ta JJIS 11
cim’1; 30pOoitHMIA CyTPOBIJ IMi]1 Yac TIEpeCcyBaHHs; TiepioAryHa ¢iHaHCOBA MiATPUMKA [1, C.
139-145; 121, c. 26]. BBaxkaemo Taky MpakTUKY [MO3UTUBHOIO Ta TaKOIO, 110 MOXE OyTH
3aCTOCOBAaHA B YKpaiHi.

Takox SK MO3MTHBHUHN JOCBIJ 3aCTOCYBAaHHS 3axXO[liB OE3MEKU I0JI0 yYaCHHUKIB
KpuMiHainbHOrO Tmipouecy B Iramii Ta @OPH HaykoBUI BHAUISIOTH HACTYNHUN
OpraHi3aIiiifHiil acrekT, SIKWW TOJISATac y CTBOPEHI CHEIIaIbHOTO JIEPKaBHOTO OpraHy,
KU 0e3MocepeTHhO MiMOPAIKOBYEThCS TITbKA MiHICTpaM OCTHIT Ta BHYTPINTHIX
CIpaB, a TAaKOX €(hEKTUBHUI MTPABOBUI MEXaHI13M 3aXHUCTY HE TUIbKHU IPOMAJISIH, a i caMHX
3JIOYMHIIIB, SIK1 TOTOIUITUCS CITIBIIPAITIOBATH 3 OPraHAMH KPUMIHAILHOTO MTEPECITiTyBaHHS.
[184, c. 196]. BBaxkaemo, 110 BIAMEXYBaHHS OPraHiB, SIKI MPUWMAIOTh PILLIEHHS PO
3aCTOCYBaHHS 3ax0JliB OE3MEKH, Ta OpPraHiB, K1 3/IMCHIOIOTH 3aX0/u O€3MeKH, Mpo M0
iaerscs y cT. 3 3akoH Ykpainu «IIpo 3abe3neueHns 6e3mnexu ocid, ki 6epyTh ydacThb y

KPUMIHAJIbBHOMY CYJOYMHCTBI» € ILUJIKOM OOIpYHTOBaHUM. AJieé BapTO BXKUTH 3aXO/IIB
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10JI0 MOJAIBIIOTO BIJOKPEMIJICHHS Ta 3a0€3MeUYeHHs] HEe3aJIeKHOCTI Ta CaMOCTIHHOCTI
OprasiB, sIKi 3A1MCHIOIOTh 3aX0/I1 OE3IEKH, SIK 1€ Ma€ MICIle y MPaKTHIIl 1HIINX KpaiH.

[Ilomo 3akoHOmaBcTBa dpaniry3pkoi PecmyOiiku, TO K 3a3Ha4al0Th HAYKOBIII, CT.
105, ct. 107, cr. 286 KK miei kpainu mnepeadadueHo MOMIIMBICTh 3BUIBHEHHS BiJ
KPUMIHAJBHOI BIAMOBIAAIBHOCTI «y4YaCHHUKAa KPUMIHAJIBHOTO CIIIBTOBAapUCTBA, SIKUH
3asBUB PO HOT0 1ICHYBaHHA JIO MOPYIIEHHS BCSIKOTO KPUMIHAIBHOTO TEpECciiayBaHHS i
KU CIIPHUSB 3aTPUMAHHIO CIiBy4acHUKIB (cruIbHUKIB). Y cT. 62-1 KIIK i€l kpainm, sixa
BBEJICHA B JIiI0 Ha OCHOBI 3akoHy Bif 21 ciung 1995 poky, MOMycKaeTbCs MOKIUBICTD
QHOHIMHUX CBITYCHB. TaK, JIOMUT BiIOYBA€ThCS O€3 BKAa3yBaHHS BIIOMOCTEH MpO MICIIE
MIPOXKUBAHHS CBIJKA, SIKIIO BIH PO II€ KJIOIMOYE, a B MPOTOKOJI BKa3YEThCA TIIIBKU aJpeca
KoMicapiaTy 4 Opuraau >kaHaapMepii, e BiI0YBAETHCS JOMUT TAKOXK Y MPOTOKOJIL IOMTUTY
3a3HAuyal0Th, 10 IMOKa3aHHS OTPUMAHO BiJl 0COOM, sIKa 3aCIIyrOBYE Ha JIOBIpY, alie
nobakasa 3aJIMIIUTUCA HEBIIOMOIO. Lle € ToCUTh T1EBUM CTUMYJIOM JI0 J1adi 0COO0I0 TAKUX
CBITYCHD Ta Ha/Ta€ MOKJIMBICTh MIPABOOXOPOHHUM OpraHaM 3HAYHO CIPOCTHTH MPOIEAYPY
3aXUCTY CB1JIKA. Y KOKHOMY MOJIIEHCHKOMY BIIJIJIKY BEACThCS CEIIalIbHAN OaHK TaHUX,
Ky/H 3aHOCATHCA JJaH1 PO peajibHE MICIE MPOKUBAHHS CBIAKA, SIKUM X04y 30€pertu ue B
taemuuii [19, c. 328; 111, c. 252; 32, c. 48-49]. Cxoxi 3a MpPaBOBOIO IPUPOIOIO
MpoLECyabHI 3aX0A1 MPUTAMAHHI 1 HALIIOHATbHOMY KPUMIHAJILHOMY MPOBA/KEHHIO (4. 1
CT. 252, 4. 1 cr. 252, 4. 1 ct1. 252, 4. 5 c1. 290, 4. 9 c1. 352, u. 2 cr. 353 KIIK VYkpainu
KIIK Vkpaian).

Peanizariito, Koop/IMHAaLIIIO Ta KEPIBHUILITBO HASBHUMU MPOrpaMaMH 3aXUCTy OCi0,
K1 CIIPUSAIOTH KPUMIHAJIBLHOMY CYJOYMHCTBY, y PpaHliii, sIK 3a3Ha4a€ThCs y JITEparypi,
3aiicHIOe bropo y cripaBax >kepTB 37104nHIB ipu MiHicTepcTBi rocTHIlii. OKpiM 1bOTO, Y
111 ep>kaBl 3acHOBaHO MiKMiHICTepChKHUI KOMITeT, HallloHanpHUN 1HCTUTYT JOTIOMOTH
YKEPTBaM Ta TOCEPEAHMIITBA, K1 HAJIAIOTh JOTIOMOTY 1 KOOPJIUHYIOTh MIsTEHICTH OJU3BKO
150 ToBapucTB Ta BIIIUIB, SIKI MIATPUMYIOTh SK JI€p>KaBHI OpraHu, TaKk 1 OpraHu
camoBpsayBanHs. llopiuno HarioHanbHUM THCTUTYT Hajae JOMOMOry OJM3bKO 75 THC.
0ci0. [32, c. 48-49]. Takuii miaxim, K CBITYUTH IPOBEICHUIA BUIIEC aHAIII3 € TUIIOBUM JIJIS
OUTBIIIOCTI KpaiH, sIKI MalOTh BJIACHI MPOrpaMU IporpaMaMu 3aXHCTy OcCli0, siKi OepyTh

y4acTh y KpUMIHAJTLHOMY CYJOYHHCTRI.
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0.0. I'punbpki, A.O. Jlbam y cBOeMy MOCTIIKEHHI HABOJATH IIKABHM JOCBiJ
benerii. Tak, nepkaBHy Iporpamy 3axHCTy CBIAKIB y Iill KpaiHi Oyno po3poOiieHo
BimHOCHO HenmaBHO — y 2002 pori. 3okpema ii migcraBoro crana [lamepmcrka Konentris
OOH npoTtu TpaHCHAIIOHATLHOI OPraHi30BaHOI 3JI0YMHHOCTI, MPUIHATOI B [Tauii y rpyiHi
2000 poxy. Ilro mporpamy 3acTOCOBYIOTh JHIIE€ Yy CIpaBax MO0 3JO0YUHIB
TEPOPUCTHYHOTO CHPSMYBaHHS, KOPYIIIHHUAX 3J0YMHIB, BUYMHECHUX OPraHi30BaHUMU
rpynamu abo TakuX, 0 MAalOTh TPAHCHAIIOHAILHUHN XapakTep. Y cepelHbOMY Ha 3aXUCT
omHiei ocobu paepkaBa Burpadae 60-100 Tucsd eBpo. 3a3BUYail 3MIHCHIOETHCS
nepemiiieHHs ocoou (cim’1) 3a Mexi nepskaBu. [Ipu iboMy BUTpaTH Ha CiM 10 3 2-X YOJIOBIK
CKJIa/1atoTh 37 TUCSY €BPO, a HA CIM 10 3 TPhOX YOJIOBIK — Oyn3bK0 S50 THCAY €Bpo [32, c.
45]. To6TO MOXkHA BIIMITUTH, MO-NEPIIE, IO SIK IPABOBA OCHOBA Y I1i KpaiHl BpaXOBaHO
YUHHI MDKHApPOJHI CTaHAApTH Ta MPAKTUKU 3 O3HAYCHOIO MUTAaHHS, MO-Ipyre, IO
3aCTOCYBaHHS 3aXO0/1B 3a0€3Me4YeHHsI 0€3MEeKN KOPEIIOE TSHKKOCTI BUMHEHOTO 3J10YMHY Ta
CTYIIEHIO 3arpO3H1 0C10-y4aCHHUKIB KPUMIHAJILHOTO ITPOBAKEHHS], IO-TPETE, IO MPOrpaMu
3aXUCTY CBIAKIB y benbrii He TIIbKKM MalOTh HEJE)KaHE MPaBOBE Ta opraHizamiiHe. Sk
CBIJTUYMTh HaBEACHUH MPUKIIAJ, HalexkHe iHaHCOBE 3a0e3neueHHs i pearizailii. OcTaHHIMf
MOMEHT € BKpail aKTyaJdbHHM JJis HAI[lOHAJILHOI MPaBO3aCTOCOBHOI MPAKTHKHU, IO
nependayvae 1oro BUPIIICHHS] HA 3aKOHOIaBUOMY PiBHI.

VY3aranpHIOIYM aHai3 3aKOPJIOHHOTO JOCBiY 3a0e3MeueHHs] 0€3MeKH YYaCHUKIB
KPUMIHAIBHOTO CYJOYMHCTBA, MOTOJUMOCS 3 JYMKOIO, IO JOCBiJ 3apyOiKHMX KpaiH
JEMOHCTPYE, IO CHIBPOOITHULITBO MOTEPIUIMX/CBIAKIB Ta MPAaBOOXOPOHHUX OPraHiB €
OUTHII TUTITHUM Y TUX 3 HHX, JIe¢ PO3POOJIEHO I BIPOBAIIKEHO B KUTTS JOBTOCTPOKOBI
[Iporpamu 3axucTy y4acHHWKIB KpuMmiHaibHOTO TipoBamkenas (CHIA, Iramis,
BenukoOputanis, Himeuunna, Icnianist, CioBayunna Ta iH111) [3, ¢. 5]. HaBeneHne cBiUuThH
PO AaKTYaIbHICTh Ta HEOOXITHICTh TMOMATBINOTO JIOCHIHKCHHS TPOOIeMaTHKA
3a0e3neyeHHss Oe3meku oci0, skl OepyTh y4acTb y KPUMIHAJIBHOMY CYJOYMHCTBI, Ta
OTIPAIFOBAHHS 3aXO/IiB 10 HOTO YIOCKOHAJICHHSI.

Y wMexax [JOCHIDKeHHsS I1IbOTO TMHWTaHHS 3BEPHEMO yBary, IO BKa3aHa
npoOJeMaTHKa TaKoX BiJIHAMIIIIA CBOE BIAOOpaXKeHHS Ha PIBHI MIXKHAPOIHO-TIPABOBUX

aKTIB, SIKI MICTSTh BIATOBIAHI CTAaHAAPTH Ta MPAKTHKH 3a0€3MEUYEHHs mpaBa 0coOu y
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KPUMIHAJIBHOMY CYZIOUYMHCTB1 y TOMY YHCJI1 1 ITpaBa Ha 6e3meKy. Y 1boMy KOHTEKCTI 1010
aKTyaJIbHOCTI BKA3aHOTO IMTaHHS 3a3HAYAETHCS, IO MIDKHAPOJIHE CIIIBTOBAPHCTBO
370YMHIIB XX CTONITTS MIATPUMAIO Kypc Ha PO3BUTOK 1 BIPOBAKCHHSA 1HCTUTYTY
3aXUCTYy VYYaCHUKIB KPUMIHAJIBHOTO TIPOIECY, PO3MOYAI0 aKTHUBHE OOTOBOpPEHHS
aKTyaJbHUX JOCTI[UKeHb 1 CTBOPEHHS 3arajbHUX MPHHLMUIIB 1 pekomeHpamii. lLle
3YMOBJICHO TPaHCKOPJOHHUM XapaKTepoM 0araTbOX OCOOJMBO TSHKKUX 3JI0YUHIB
(0coOMMBO TEpOpU3MY) Ta 3arajibHOIO IIOOAII3AIIE0, a TAKOXK Y €Bpori HEOOXITHICTIO
yHidiKkaii 3aKOHOIaBCTBA Ta CITIBIpaIll MiX JepkaBaMu B pamkax €C. BaxxnuBa ponb y
CTBOPEHHI 1HCTUTYTY, BIATIOBIIAILHOTO 3a YOE3IeUeHHs JI0JIeH, K1 CIPUSIOThH 3JI0YHHAM
HAJICKUTH BIJAMOBIAHUM aKTaM, sIKI BCTAHOBIIOIOTH IpaBa Ta 1HTEPECHU TPOMAJSH, SKi
OepyTh y4acTb KpUMIHAJIBHOMY HPaBOCY/1 Ta CIpUsIOThH oMy [111, ¢. 257].
3a3HauuMoO, 110 MUTAHHS MpaB 1 CBOOOJ 0COOM y KPUMIHAJIHLHOMY IMPOBAKEHHI,
30KpeMa i CTOCOBHO JOCTIKYBAaHOTO y AUCEPTAIlil MUTAaHHS BU3HAYCHO Y TAKMX aKTaX SK:
3aranbpHa nAekiapaiis npaB JoAuHA [49]; MibKHapoAHM MakT NpO TPOMAISHCHKI 1
nonitiyHi npaBa [118]; Kogekc moBemiHKH CiIy>KOOBIIIB OpraHiB mpaBonopsiaky [72];
KoHBeHIlisl Mpo 3axXWCT MpaB JIOAUHU 1 OCHOBOMOJIOKHUX cB0OOON [77]; KonBeHiist
Opranizamnii O6'eqnannx Hairiif mpoTH TpaHCHAIIOHAIEHOT OPraHi30BaHOI 3JI0YMHHOCTI
[76]; Konseniis Opranizauii O6'eqnannx Hamiii npotu kopymuii [75]; Pumcbkuii CtatyT
Mixnapoanoro Kpuminansnoro Cyny [173]; Konsenuis Pagu €Bponu npo 3axoau moao
npotuii Topriemi moapMu [78]; Jekmapaiiis OCHOBHUX TPHUHIMINB MPABOCYAIS JUIS
YKEPTB 3JIOUYMHIB Ta 3JIOBXKHUBaHHS Bianowo [35] ta psina iHmmX. i MikHapOoAHO-TPaBOBI
nokyMmeHTH 3riHo 4. 2 1. 1 KIIK Ykpainu € 9acTuHOI0 KpUMIHATBHOTO TPOIECYaTbHOTO
3aKoHOJaBCTBA YKpainu. Ix dynkuis, sk 3ayBaxye JI.B. CiMOHOBHY HOJIATAE Y TOMY, 110
[l CTAaHJAPTH TPaB JIIOJUHU y KPUMIHAIBHOMY IpoIeci 3a0€3MeuyroTh BUSBIICHHS Ta
YCYHEHHS TPOTAIMH 1 KOJI31i 3aKOHOJIABCTBA Y YACTHHI 3a0€3ICUCHHS IpaB JIFOIUHH,
COPUSIOTh BIJHOBJICHHIO TMOPYIICHWX TIpaB JIOAMHH Y cdepli KPUMIHAIBHOTO
CYJIOUYMHCTBA, 3a0€3MeUyI0Th MOBary ACp)KaBHUX OPTaHiB JO TpaB JIFOJWHU, a TAKOXK €
3ac00aM BCTAHOBJICHHSI MEX TapaHTyBaHHS KOHBEHIIIMHUX TpaB moauHu [188, c. 9]. 13

TaKOIO 1X OHiHKOI-O BapTO MOTOAUTHUCA.
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[Tpumipom y ct. 30 Konsenitii Pagu €Bponu npo 3axoau 11010 MPOTH I TOPTiBIIi
JIOABMHU TMPSMO TiepeadadyeHo, 110 Ha BUKOHAHHS OOOB’SI3KIB BU3HAYEHMX 3TITHO 3
KoHBeHIi€10 Mpo 3aXUCT MpaB JIIOJUHU W OCHOBOIIOJIOKHUX CBOOOJ, KokHAa CTOpOHa
B)KMBA€ TaKUX 3aKOHOJABYMX Ta IHIIUX 3aXO[lIB, SKI MOXYTb OyTH HEOOXITHUMH IS
rapaHTii miJ 9ac Cy/I0BOTO CIIJCTBA: a) 3aXHCTYy OCOOMCTOTO >KUTTS KEPTB 1, Y BUMAJKY
noTpedn, IXHOT 0co0m; b) Oe3mekn KepTB 1 3aXUCTy Bif 3ansakyBanHs [78]. I Hamu Oymno
BXKE 3BEpHYTa yBara Ha Te, 110 BIANOBIJIHE MPaBO Ha OE3MEKy IIJIKOM BHUBAXKEHO BAPTO
BKITIOYUTH y 3MICT MPOIECYaIbHUX MPaB YYACHUKIB KPUMIHAJIBHOTO MPOBAKEHHS K
YACTHHY IX IPOLECYaJbHOrO CTaTycy. 3 IbOr0o IMpHUBOLY noroaumocs 3 ayMkorw O.I1
Ky4nHCcbKo1i, 1110 3arajisbHOBU3HAHI MI>KHAPO/IHI CTAaHIAPTH Ta MPUHIIUITN KPUMIHATBHOTO
IPOBA/KEHHS] y Taly3l IpaB JIIOJUHU, BCTAHOBJIECHI PaTH(PIKOBAHUMHU MIKHAPOIHO-
IPaBOBUMH JOTOBOpaMH, € HEBIJI'€MHOK YAaCTUHOIO KPUMIHAIBHOIO IMPOLECYaIbHOTO
CTaTyCy OCOOM, TaKl YYaCHUKH KPUMIHAJIBHOTO CYJOYMHCTBA, SIK II1JI03PIOBAHUM,
OOBHHYBAaU€HM, TMOTEPIUINI, 3aXUCHUK Ta IHIII BIpaBl IOCWIATACA HAa HHUX
6e3nocepennbo [107, c. 57]. Tox npaBo Ha Oe3meKy Ta MpaBo Ha ii 3a0e3MeYeHHsT CIIiT
BU3HATH YAaCTHMHOK KPUMIHAJIBHOTO MPOLIECYAIbHOIO CTaTycy OcOOU-y4yacHUKa
KPUMIHAIBHOTO CYJIOUMHCTBA. AJDKE SIK CIIYIIHO 3BEpHYTa yBara y (haxoBiil JiTeparypi,
70 YYaCHUKIB KPUMIHAIBHOTO MPOBAKEHHS IIOJI0 TOPTIBII JIIOJbMU, HA SIKMX MalOTh
MOIIMPIOBATUCS 3000B’sI3aHHS JIepKaB-y4aCHUIIb 100 BXKUTTS 3aXOMIB 3a0€3MEUCHHS
Oe3neku 3a koHBeHiieo Pagu €sporu 2005 poky, BiTHOCATHCS: MOTEPIL, 3aIBHUKH 1
CBIJIKM, YJICHU POJUHU MOTEPHUIUX 1 CBIKIB, OCOOHU, SIKI CIIBIPALIOIOTH 3 CYJIOBUMHU
OpraHam, WICHH OpraHi3ailii, sKi 3aiMaroThCs MPOTHIIIEI0 TOPTIBII JroapMu [3, c. 7].
Tox MoO)KHA 3ayBakKWTH, IO BKa3aHUW MDKHAPOJHUN CTaHIApT Mae€ ISTH 100
HIMPOKOTO KoJia 0Ci0, sIKl OepyTh y4acTh y KpUMIHAJIBHOMY CYZOYMHCTBI.

Ane BiIMITHMO, IO TOPSJ 3 KOHBEHIIMHUMU aKTaMU BaXIUBY POJb Yy cdepi
KPUMIHAIBHOTO CYJIOYMHCTBA, OCOOJIMBO B KOHTEKCTI JOCTIIKYBAaHOTO HAMH TMUTAHH,
BIJIITPAIOTh MIKHAPOJHO-TMPABOBI aKTH PEKOMEHIALIMHOTO xapakrepy. Tak, 70 iX yucia
BimHOcMMO Taki sak: Pexomenmariis Ne R(85)11 Kowmitery MinictpiB Pamu €Bpomu
Jep>KaBaM-4JieHaM I0JI0 TOJIOKEHHS MOTEPIIOr0 B paMKax KPUMIHAIBHOIO IMpasa 1

KpuMiHanbpHOTO TIporiecy [168], Pexkomenmartiss Ne R(97)13 Komitery MinictpiB Panu
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€Bpornu Jiep)kaBaM-4JIeHaM 111010 3aJIIKyBaHHS CBIJIKIB 1 TIpaB CTOPOHU 3axucty [169],
Pexomenmariss Rec(2005)9 Komitery MinictpiB Pagu €Bporu aepkaBam-uiaeHaM 1010
3aXUCTy CBIIKIB Ta 0cCI0, sIKi criBmparooTh 3 mpaBocyaasMm [171], Rec(2006)8
Pexomenmanis Komitery MinictpiB Pagu €Bpornu aepkaBaM-uieHaM IIOJ0 JOTIOMOTH
NOTEPIUIUM BiJ 37M0uuHIB [246], [upektuBa €Bpomeiicbkoro mapiameHty Ta Pamu
€poneiicekoro Corozy 2012/29/EU momo BCTaHOBJICHHS MiHIMQJIBHUX CTaHIAPTIB
3a0e3MeUeHHs IpaB, MiATPUMAHHS Ta 3aXUCTY KEPTB 3JI0UYMHIB BiJl 25 k0BTHA 2012 poky
[36] Tom0.

[Ilomgo poii HMX aKTiB, TO BApTO MOTOJUCS 3 JAYMKOIO, 110 OCOOJHMBY yBary B
pEKOMEHAIISIX MPUALUIEHO >KepTBaM 3JI0YMHIB, aJpKe iXHS TOJIOBHA METa — 3MIIHUTH
JOBIPY J0 TpaBOCYs. 30KpeMa MAeThCsl MPO HEOOXIHICTh BIIIIKOAYBaHHS 3aBJIaHO1
norepnizioMy ¢hi3U4HO1, ICUXOJIOTIYHOT, MaTE€PIAIbHOI 1 COIIIAIBHOT IITKO/IM, @ TAKOX PO
3axX0AM, SKI JIOUUIBHO BXXKHMBATH 3aJUIsl 3a0XOYEHHS JKEPTBU JO CHIBOpali 3
IPABOOXOPOHHUMHU OpraHaMu. | SK HLIJIKOM OOIPYHTOBAaHO 3ayBa)KyHOTh HAYKOBIIL,
TOJOBHUM HaAOaHHsAM IMX PexkoMeHpamiii 100 cTaHoBUIA OCOOM Yy paMKax
KPUMIHAJIBHOTO TpaBa 1 MpoOLECy € po3pO0JEeHHsS KEPIBHUX MNPUHUMIIB MEperisiay
BIJIMTOBITHOTO HAITIOHAJILHOTO 3aKOHOAABCTBA Ta mpakTuku. [111, ¢. 257; 32, ¢. 17]. Tak,
yxBamoroun Pekomenpamito Rec(2005)9 momo 3axucty CBIOKIB Ta 0cCi0, sKi
CHIBIPALIOIOTH 3 npaBocyaasM, Komiter MinictpiB Pangu €Bponu npsaMo pekoMeHaye
Jiep>kaBaM-4sieHaM (POPMYITIOI0OYM HOPMHU BHYTPIIIHBOTO 3aKOHOJABCTBA Ta 3/I1ACHIOIOYN
NEPETJIsi/l CBOEI KPUMIHAJIBHOT MOMITUKH 1 IPOIIECY, KEPYyBATUCS MPUHIIMIIAMH 1 3aX0AaMH,
BUKJIQJICHUMH B 1I1ii  PexoMeHpmaliii, a Takox 3a0€3MeYuTH  PO3IMOBCIOKCHHS
1H(MOpMAIIITHUX MaTEPiaJIiB MPO 11l MPUHIIAITA i 3aX0 U CEPE] yCiX 3aIliKaBICHUX OPTaHiB,
SK-OT: Cy/JOBI OpraHd, OpPraHu CIiACTBa 1 OOBMHYBAau€HHs, 00’€HAHHS aJBOKATIB Ta
BIJIMOBIIHI CyCTUIbHI iHCTUTYTH [171],

OTxe, K aKTyaJIbHE 3aBJIaHHS JIJIS1 KpUMIHAIBHOT TPOIIECYaTbHOT HAYKH Ta IMTPAKTHK
BU3HAUYMMO aHaJi3 OKPEMHX II0JI0KEHb BKA3aHWX BHWINE aKTiB. METol Ihoro € ix
BpaxyBaHHS, a TaKOXX OIPAIfOBaHHS Ha 1X OCHOBI Ta BIPOBA/DKEHHS y HaIllOHAJIbHE
KpUMIHAJbHE TMpOLIECyalibHE 3aKOHOJABCTBO BHU3HAUEHUX Y KOHBEHIIWHUX Ta

pPEKOMEHJALINHUX aKTax CTaHJApTIB Ta MPAaKTHK 3a0e3MeueHHs 3aXHuCTy Oci0, sKi

185



CHIBIPALIOIOTh 3 MPaBOCYIIsAM. | 1€ 3aBIaHHs CJiJ BBAXKATH OJHUM 13 HAMBHUIIKX
MIPIOPUTETIB Y I1iH cepi.

Sk y3araibHEHHS 3a3HAYMMO, [0 HAsIBHI B YKpaiHi IHCTPYMEHTH /s 3a0€3MeueHHS
0e3reku 0ci0 y KpUMIHAJIBHOMY CYZI0OUYMHCTB1 MalOTh CITUIbHI PUCH 3 3arajlbHOCBITOBOIO Ta
€BPOTMENCHKOIO MPAKTHKOI. T BOAYAETHCS aKTyaJIbHUM 3aKPIIUICHHS B 3aKOHOJABCTBI
HAMOLIBII CYTTEBUX MDKHApPOAHMX Ta €BPONEHCHKUX CTaHAAPTIB, IO Ja€ MIMPOKI
MEPCIEKTUBH JI0 MOJANIBIIIOT TApMOHI3aIlii Ta 30JMKEHHS 3aKOHOJIAaBCTB Y KpaiHU Ta KpaiH
Pamun €Bpornu 1 €C. Ilpote, Ha 1ei 9ac BiACYTHIH KOMIUIEKCHHUN XapakTep MPaBOBOTO
pEryJloBaHHs, L0 CJIiJ] BBaXKaTH TOJIOBHOIO NPOOJEMOI0 Ha HUISXY 0 €(PEKTUBHOIO
3axucTy. | BapTO moroguTHcs 3 AYMKOIO, 11O JOCB1J 3apyODKHUX JepraB CBITUUTH, 110
NPABOBUM 1HCTUTYT 3aXHCTy YYaCHUKIB KPHUMIHAJIBHOTO TIPOLECY  SABIIAETHCA
MIXKTally3eBUM, BiH TOpPKa€ BITHOCHHHU, SIKI PETYIIOIOTHCS PI3HUMHU Tally3sMU IpaBa:
KPpUMIHAJIbHUM,  KPUMIHQJIBHO  MPOLECYaAIbHUM,  KPUMIHAJIBHO  BHKOHABYUM,
aaMiHICTpaTUBHUM, IUBUILHUM Tomio [187, c. 221]. Tox HEOoOXiTHUM KpPOKOM, SIK
BBaXKaEMO, € yHidIKallisa, 30JKEHHS 3aKOHOAABCTBA YKpaiHM Ta MIKHAPOIHHUX
CTaHJapTiB, akTiB €C NUIAXOM po3p00IeHHS KOHIIETIIIT IEPETBOPEHHS YUHHOTO IHCTUTYTY
3aXUCTY CBIJIKIB, MOTEPIIMX TOIIO K aHAJIOT mporpamu, 1110 aie B CIIA, BenukoOpuranii
Ta KpaiHax €Bponu. HeoOXi1HMM € BpaxyBaHHS BUMOT TOTO MEPETIKYy peKOMEHAAIlii, 110
HagaHi Panoro €Bponu 3 gociimkyBaHoro nutanHs. [lpu nupomy, nepeHeceHHs J0CBiay
HEOOX1THO TMPOBOJUTH 3 YypaxXyBaHHSM BIJIMIHHOCTI MPABOBHX CHUCTEM Ta TPaJIMIIIM,
30KpeMa, 1€ CTOCYETbCS HEMOXKIIMBOCTI BTUIEHHS B YKpPAiHCBKOMY 3aKOHO/JABCTBY
MPUHIIAITY «IPIOPUTETY CBIJKa» Ta BUKOPUCTAHHI OKPEMHUX 3aco0iB 3axucty [7].
HaBenene cBimuuTh MPO aKTyalbHICTh BHUBUCHHS MIXHAPOAHOI CYTOBO-€KCIIEPTHOI
MPaKTUKH Ta BIIPOBAHKEHHS BIJIMOBITHUX CTAaHAAPTIB Y BITYM3HSIHE 3aKOHOAABCTBO [7, C.
43-44]. 1 Taka mo3uilisi B MUIOMY IIOJO MiIXOJIB /10 YJAOCKOHAJICHHS HAIIOHAJIHHOTO
KPUMIHAIBHOTO CYJOYMHCTBA BHUCIIOBIIOETHCS y MpPALSIX 1HIIKUX HAyKOBIIB. [Ipumipom,
O.I1. KyuuHchbka 3ayBaXxkye, 10 IMILUIEMEHTAIlis] MDKHAPOJIHUX CTAHJIAPTIB 3a0€3MeUCHHS
NpaB JIIOJIMHU, BU3HAHUX €BPOMEUCHKUM Ta 3arajbHOCBITOBUM CITIBTOBApPUCTBOM, Y
KpPUMIHQJIBHY TIPOIIECYaJbHy AISUTBHICTh € OO0 ’€KTHBHOI HEOOXITHICTIO Ha IUIAXY

nparHeHHs YKpaiHu OyTu pIBHOMPABHUM yYaCHHUKOM MIDXKHApPOJIHUX BinHOCHH 3 Pamoro
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€Bponu ta €BponerickkuM Corozom [107, c. 57]. 3 1i myMkoro Bapto norogutucs. Came
TOMY 3aBepIIaJibHy YaCTHHY HAIOTO JOCIIHKEHHS MPHUCBSATUMO Yy3arajbHEHHIO HOro
pe3yNbTaTIiB 3 METOIO OIPAIfOBaHHS IMPOIO3UIlIA IIOA0 KPOKIB 3 yIOCKOHAICHHS
IHCTUTYTY 3a0e3rnedeHHs Oe3neku oci0, sKki OepyTb yd4acTh Yy KpHUMIHAIBHOMY

CYJOYMHCTBI.

3.2. Hlasaxu yIOCKOHAJEHHS IHCTUTYTY 3a0e3ne4veHHsi Oe3leKH YYaCHHUKIB

KPUMIiHAJIBHOTO NPOBA/IZKEHHS.

Konctutyniga Ykpainu y cT. 3 nporoyiocuia JIt0JIUHY, ii )KUTTA 1 310pOB'sd, 4eCThb 1
T1/IHICTh, HEJJOTOPKAHHICTD 1 0€3MEeKy HAMBUIIOIO COIIATBHOIO IIIHHICTIO, a YTBEPXKEHHS
1 3a0e3nedeHHs IpaB 1 cBOOO/ JIOJAMHH € TOJIOBHUM OOOB'sI3KOM JiepkaBH. Lle BucTymnae
OJTHIEIO 3 YMOB p030yI0BU YKpaiHU SIK IEMOKpPATUYHOI Ta PaBoOBOi JiepkaBu. [Ipu nipomy
HaBe/IeH1 0J10xkeHHsT OCHOBHOTO 3aKOHY MOKJIQAAal0Th HA OPTraHu JIep>KaBHOI BIIa/IU Ta iX
MOCaJ0BUX OC10 BIJIMOBIIHI 00OB’SI3KM TAPAHTYBATH T4 OXOPOHSITH YKHUTTS 1 37I0POB'S, YECTh
1 TIJTHICTh, HEJIOTOPKAHHICTH 1 O€3MEeKy JIIOJIUHU Y OYy/b-sKiid cepl CyCHUIbHOTO KHUTTS.
[{e TOBHOO MIPOIO CTOCYETHCS 1 CPepr KPUMIHATBHOTO CYIOUUHCTBA.

30kpeMa cepell OCHOBHUX 3aBIaHb KPUMIHAJIBLHOTO MPOBAKEHHS BUJIIICHO
3aBJlaHHSA 3 OXOPOHM TIpaB, CBOOOJ Ta 3aKOHHHMX IHTEpPECiB HOro y4YacCHUKIB, SIKa, SIK
BBAXKAEMO, € 3ac000M peanizarllii nonoxens cT. 3 Koncruryuii Ykpainu y miit chepi. Ha
NOTJIAJ aBTOpa, LIO0 IPYHTYETbCA Ha Yy3arajlbHEHHI pe3yJbTaTiB JUCEPTAIIifHOTO
JOCTIPKeHHS, OJHWM 3 TPaB YYaCHHUKIB KPUMIHAJILHOTO TPOBAHKCHHS, CBOEPIIHOIO
rapaHTIEI0 IHIIUMX iX MpaB Ta CBOOOJ € MpaBO Ha 3a0e3neyeHHs Oe3neku ocodu y
KPUMIHATBHOMY CYIOYMHCTBI. 3/IIACHEHHS BKA3aHOTO MpaBa 3A1MCHIOETHCS 3aB/STKH TaKin
CYKYITHOCTI HOPM KPHUMIHQJIBHOTO MPOILIECYAIbHOTO MpaBa sIK 1HCTUTYT 3a0e3MeyeHHs
O€3MeKr yYaCHUKIB KPUMIHAJIILHOTO MPOBAXKEHHS 200 1HCTUTYT 3a0e3neyeHHst Oe3neKu
0ci0, AKi O0epyTh y4acTb y KPUMIHAIBHOMY CYIOYMHCTBI. MeToro peanizallii mpaBOBUX

HOPM, K1 YTBOPHOKOTb Horo OCHOBY, € 3aXHCT XHUTTA, XUTJA, S,HOPOB'}I Ta MaliHa TaKUX
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0ci0 BijJ MPOTUMNPABHUX IMOCATAaHb Ta 3a0€3MEUECHHS] CTBOPEHHS HEOOXITHMX YMOB IS
HAJIEKHOTO BIANPABICHHS MPABOCYIS.

[Mutannam 3abe3neueHHsT O€3MEKM YYACHUKIB KPUMIHAJIBHOTO MPOBAKEHHS
MIPUCBAYCHI YMCIIEHHI HayKoBi mpari (MoHorpadii, HayKOBO-METOJAMYHI Ta HAyKOBO-
NPaKTUYHI BUJAHHS, MyOJiKallli y HAyKOBUX JKypHajax, Te3W HayKOBHUX JOMOBIJEH), sKi
Oymo mpoanaiizoBaHo y miapo3aim 1.1. mporo mocmimkeHHs. BigMiTuMo, 1m0 poBeIeHe
y3arajibHeHHs1 (paxoBO1 JITEpaTypu CBIAUUTH, IO Y HAYKOBUX JOCHIJKEHHSIX HE 3aBXKIU
NpUILISUIacS HaJle)kHa Ta BceOiuyHA yBara NMUTaHHSM 3a0e3meueHHs Oe3neku ocio, sKi
OepyTh y4acTh Y KpUMIHAJIIbBHOMY CYJOYMHCTBI, 4aCOM 3MICT ITUX JOCIIKEHb TOTpedye
cBoro oOHoBJieHHS. Cy4JacHHMI CTaH pPO3BUTKY IOPUIMYHOI TyMKH, 30KpeMa, HayKu
KPUMIHATIBHOTO TPOIECY, Ta MPaBO3aCTOCOBHOI TMPAaKTHKH BHUMAra€ MeperisiLy
BIJIMOBIIHUX TIOHSTHh Ta TEOPETUYHUX KOHCTPYKIIN. | Takuil meperssig mae BiaOyTHCS 3
ypaxyBaHHIM TEHJCHIIH MOAATIBIIIOT0 PO3BUTKY KPUMIHATIBHOTO MPOIECYATBHOTO TpaBa
VYKpaiHu Ha IPYHTI 3arajlbHO BU3HAaHUX 3acajl Ta MDKHApPOJHUX CTaHAApTIB y cdepi
KPUMIHAIBHOTO CY/IOUYNHCTBA.

CTOCOBHO HOPMATHBHO-TIPABOBOTO PETYNIIOBaHHSA BKAa3aHOTO 1HCTUTYTY, TO BOHO
BinmOyBaeThcsi Ha piBHI KIIK Vikpaimm Ta cnemianbHoro 3akony Ykpainu «lIpo
3a0e3neyeHHs Oe3neku ociO, K1 OepyTh y4acTh y KpUMIHAIBHOMY CYJIOUMHCTBI», 8 TAKOK
HU3KH TIA3aKOHHUX HOPMAaTHBHO-TIPABOBHMX akTiB. llopsn 3 mwM, NpoBEACHHUN Y
nuceprarli anami3 (miapo3aunt 1.3.) 1i€i mpaBoBOiT OCHOBH 3aCBIYUB MEBHY HETMOBHOTY
HOPMAaTHUBHO-TIPABOBOTO PETYJIIOBAaHHS KPHUMIHAJIBHUX IMPOILECYATbHUX BIAHOCHH B IIIH
Y4acTHHI. 30KpeMa 1€ CTOCYEThCS He0OX1THOCTI MPUBEACHHS 0a30BOT0 3aKOHY, KU 3apa3
pernamMeHTye BKa3aHl MHUTAHHS, y BIAMOBIMHICTH A0 3Mmicty 1 ¢opmu ymHHOTO KIIK
VYkpainu. [cHye Takok HEOOXITHICTh OB CUCTEMHOTO BiI0OpaXXEHHS B 3MICT1 IHCTUTYTY
3a0e3neueHHss Oe3meku ocid, ski OepyTh y4dacTh y KPUMIHAILHOMY CYJIOYMHCTBI,
MPOIIECYaIbHOTO CTaTyCcy Yycix #oro ydacHukiB. He Oyne 3assBUM 1 HOpPMaTHBHE
3aKpIIJIEHHS HAa PIBHI 3aBJaHb Ta 3acaj] KPUMIHAJIBLHOTO MPOBAIKEHHS OOOB'SI3KY
YIIOBHOBA)KEHUX OPTaHiB Iep’KaBU Ta iX MOCaI0BUX 0C10 3a0e3neunT 0e3neKy yYacCHUKIB

KpI/IMiHaJIbHOFO IMPOBAIPKCHHS.
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VY nucepraltiii TaKO MOKPOKOBO MPOAHAII30BAHO OCHOBHI €1€MEHTU KPUMIHAIbHUX
MPOLECYyaTbHUX TPABOBIJHOCHH, SIKI BUHMKAIOTh y 3B’SI3KYy 3 MIAMHU 3 3a0€3MeueHHs
0e3MneKr y9aCHUKIB KpUMIHAJIBHOTO CYJOYMHCTBA (00’ €KT, Cy0 €KT IIUX BiTHOCHH, a TAKOXK
KpUMIHATBHUM MpoLieCyalbHUM TOPSAIO0K X BUHUKHEHHS, PO3BUTKY Ta MpUIUHEHHS:). | sK
OyJi0 BKa3aHO Ha TMEBHI HENOJIKH 3 TPUBOAY HEMOBHOTH BHU3HAYCHHS Y UYUHHOMY
3aKOHOJIaBCTBI KOJIa 00 €KTIB, K1 MiUIATAI0Th 3aXUCTY Yepe3 BUMHEHHS MI0J0 OCiO, sKi
OepyTh y4acTh y KpUMIHAJIbHOMY CYJIOUYMHCTBI, MPOTUIPABHUX Jil. Takoxk aBTOp 3BepTaB
yBara Ha HEJ0CTaTHhO MOBHE OXOTUIEHHS Yy cT. 2 3akoHy Ykpainu «IIpo 3abe3nedeHns
Oe3neku 0cid, AKki OepyTh y4acThb y KPUMIHAIBHOMY CYJAOYMHCTBI» KOJIa YYaCHHUKIB
KPUMIHAIBHOTO MPOBAKEHHS, SIKI MalOTh MPaBO Ha 3a0e3neueHHs O6e3neku. Takox Oyina
BIIMIYEHA JIKa HEMOBHOTA, @ YAaCOM KOMI3IMHUI XapakTep MIAXOMIB 0 BU3HAYEHHS Y
HOpMax KpHUMIHAJIBHOTO MPOIECYaIbHOTO 3aKOHOAABCTBA IPOLECYaTbHOIO MOPSIKY
(mpouecyasibHOi  (hOpMH) 3aCTOCYBaHHSI 3aXOJ[IB 3a0e3MeueHHs O€3MeKH yYaCHUKIB
KPUMIHAJIBHOTO CY/IOYMHCTBA.

Haperrri, Hamu y nonepeIH»oMy TiApO3/IUTl TUCEPTALIIMHOTO JOCTIKEHHS 0yI10
MIPOBE/ICHO y3arajabHEHHs 3apyO01KHOTO JOCBIAY 1 MIXKHAPOIHUX CTAaHAAPTIB 3a0€3MCUCHHS
0€3MeKr YYaCHUKIB KpUMIHATIBHOTO CYJOYMHCTBA. SIK BUCHOBOK, MU TIATPUMAITH TIO3HIIIO
TUX HAYKOBIIIB, Kl BKa3yIOTh PO HEOOXITHICTh BUKOPUCTOBYBATU JOCBITY 3apyO1KHUX
KpaiH K YUHHHUKA aJanTallii IHCTUTYTY 3a0e3neueHHs 0e3neKu ocio, siki 0epyTh y4acTb y
KPUMIHAIBHOMY CYJIOYMHCTBI, 0 Cy4aCHUX BITUM3HSHUX peaniit [32, c. 198], a Takox
BIIPOBA/IKEHHS €(PEKTUBHUX MPAKTHK 3aXHMCTY CBIJIKIB, MOTEPHUIMX Ta IHIIMX YYACHHKIB
KPUMIHAJIBHOTO CYZOYMHCTBA, 110 HAsIBHI Y CBITOBIN MPaKTHUII.

Tox BiAMITHMO, 1110, Ha HAIlle TMEPEKOHAHHS, 1€ IHCTUTYT TOTpPeOy€e CBOTO
BJIOCKOHAJICHHSI. | TaKy MO3HI1110 BUCTIOBIIOETHCS IHIIUMH HAYKOBISIMHU, SIK1 TOCITIJIKYBAJIH
BKa3aHE MUTaHHSI.

O. uno ta B. MapuHiBa 3a pe3yipTaTaMy aHajli3y aKTiB YUHHOTO 3aKOHOIaBCTBA
SKAMH PETIIAMEHTOBAHO JIEPyKaBHUM 3aXUCT CYIiB, MPAIIBHUKIB CYAY, TPAaBOOXOPOHHHIX
opradiB Ta oci0, ski OepyTb y4acTb Y KPHUMIHAJIbHOMY CYJOYMHCTBI, KOHCTaTyIOTb
CTBOPEHHS 1 pO3BUTOK B 3aKOHOAABCTBI YKpaAiHU MIKTAJTy3€BOTO IHCTUTYTY JEP’KABHOTO

3aXUCTY CYJJIB, MPAIliIBHUKIB Cy/Ty, TPABOOXOPOHHUX OPTaHiB Ta 0ci0, 10 6epyTh y4acTh
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y KpUMiHAIBHOMY CyIO4HHCTBI [242, c. 160]. Moro 3ampoBaikeHHsS HUMH OLiHIOETHCS
no3utuBHO. [Topsia 3 MM HAYKOBII 3BEPHYJIM yBary Ha HacTyIHI MpoOjieMu peanizarlii
IHCTUTYTY JEP>KaBHOTO 3aXHCTy OCOOM Yy KPHUMIHAIBHOMY CYJOYMHCTBI: TMPHUBEICHHS
HaIllOHAJTBPHOTO MEXaHi3My 3a0e3leueHHs O€3MeKHu CYiB, TMpaIliBHUKIB CYIy,
IIPaBOOXOPOHHUX OPTaHiB Ta 0ci0, 5Kl OepyTh y4acTh y KPUMIHATBHOMY CYJOYHMHCTBI, Y
BIJITIOBITHICTD 1O MDKHAPOJIHUX CTAHAAPTIB Yy I[iil raimy3i; BHECEHHS 3MiH 1 IOTIOBHEHb 10
yrHHOro KIIK Ykpainu 3 MeToro y10CKOHAIEHHS MPaBOBOI periaMeHTarlii yMOoB, I11/ICTaB
Ta MOPSAKY 3aCTOCYBaHHS BIAMOBITHUX 3aXOJlIB, a TAKOXK iX CHUCTEMH; yJIOCKOHAICHHS
IpOLEAYp 3aCTOCYBaHHS Ta CKAaCyBaHHsI 3aXOJiB Oe3leka, a TaKoX YIOCKOHAJICHHS
MPOIIECYATLHOTO MOPSIAKY OCKap:KEHHS 3aCTOCYBAaHHS Ta CKaCyBaHHS 3aX0/l1B O€3IeKu Ta
CYJIOBOTO KOHTPOJIIO 32 iX 3acTocyBaHHsM [242, c. 157-163]. | 111 BACHOBKH MU TIOBHICTIO
H1ATPUMYEMO.

[Tpumipom, M. Beueps 3Beprae yBary, Ha JOCHTh HE3aJOBUIBHUWA CTaH pedeu y
HalllOHAJTFHOMY CYJIOYMHCTBI, II0J0 BPEryJIOBaHHS 3a0€3MeUeHHs 3aXUCTy CBIIKaM Ta
NOTEPIUIMM Y KPUMIHAIBHOMY CYAOYMHCTBI, 110 CTBOPIOE TPOOJIEMU 3 peai3alliero
BKa3zaHoro 1HCTUTYTY [19, c. 329]. BBaxkaeMo, 1110 MiFICTaBOIO JJIsl LIbOTO € T1 HEIOMIKU U
po0OJIeMHU TTPABOBOIO Ta OPraHi3aIliifHOTO XapakTepy, Ha AKi OyJIo BKa3aHO BUIIIE.

I1.B. CepeOpsHCbKMIA, BUCBITIIOIOUN MUTAHHS LNUIAXIB BIOCKOHAJIIEHHS 1IHCTUTYTY
3a0e3neyeHHs 0e3MeKH YYaCHUKIB KPUMIHAIBHOTO MPOIIECY, BKA3y€ HAa HACTYITHI HasiBHI
npoOemMu y 1ii cdepi, ki moTpeOyrOTh cBOro BupimeHHs. [lo-mepiie, HeTOCKOHATICTh
MIPABOBOTO PETYJIIOBAHHS O3HAYEHOTO MUTAHHS, NMPHUMIPOM, Y 3aKOHaX HEMA€ YiTKOTO
MIPE/ICTABJICHHS BIJHOCHO CHCTEMHU 3MIMCHEHHS 3aXWMCHUX 3aXOJiB, IO € Pe3ylbTaTOM
BIJICYTHOCTI pO3pO0JICHOI Ha PIBHI JAEpKaBU €IWHOT KOHIICMINi 3aXHUCTy YYaCHHKIB
KPUMIHAJIBHOTO TIPOIIECY, IO-IPYyre, HEY3TOKCHICTh HOBOBBEICHb Ta YHHHOTO
3aKOHOJABCTBA 3 HOpPMaMH MDKHApOJHOTO TIpaBa, IO OOYMOBIIIOE OpPIEHTAIIO Ha
MDKHApOAHI CTaHAApTH OXOPOHM IpaB 1 CBOOOJ JIIOJIMHU, TMO-TPETE, CTBOPEHHS
e(eKTUBHOI CUCTEMM 3aXHUCTy YYACHHMKIB KPHUMIHAJIBHOIO MPOLIECY HEMOXIIHMBO 0Oe€3
BIJIMOBIJTHOTO  OpraHi3aiifHoro, iH(OpMaIiifHOrO, pPECYpCHOrO 1 IHIIMX BHUIB
3a0e3nedeHHs JaHoi misuibHOCTI [187, c¢. 220-223]. ¥V 1immii cBoiit mpam I1.B.

CepeOpsHChKHIA J0JTATKOBO 3ayBaXKYE, 0 BAYKIMBUM 1 HEOOX1THUM MOMEHTOM PO3BUTKY
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1 peam3allii 1HCTUTYTYy O€3MEeKH OCOOM Yy KPUMIHAILHOMY MPOLIECI CTa€ po3podOKa 1
MPUAHATTS TIEBHOTO KOJIa 3aKOHOJABYMX aKTIB 1 (hOpMyBaHHS OpraHizaliifHO-IIpaBOBOT
CTPYKTYpH, a TaKOXX 1H(PPaCTPyKTypH TAHOTO 1HCTHTYTY, IO MOBHHEH MICTHUTH UiTKO
BU3HAYCHUI TEPMIHOJIOTTUHMMA 1HCTpyMeHTapii [186, c. 175]. Tox, sk MokHa 3pOoOUTH
BUCHOBOK 3 y3araJIbHEHHsI MO3UIIii IbOTO aBTOpa, HaBeleH! HUM MPOOJIeMH Ta HEJOMIKH
JOCHTIKYBAaHOTO 1HCTUTYT € THUNOBUMH. lle TakoXX [0JaTKOBO MIATBEPIKYE
OOTPYHTOBAHICTh HAIIIMX BUCHOBKIB 111010 HASIBHUX IIPOOJIEM Ta HEJIOMIKIB Yy il cdepi.

AM. Oprnean 10CTiAUBIIY MTUTAHHS TPOLIETYPH 3a0e3meueHHsI Oe3MeKn yYaCHUKIB
KPUMIHAJIBHOTO MPOBA/PKEHHSI B KOHTEKCTI aJanTalii 3aKOHOJABCTBAa YKpaiHU [0
€BPONENCHKUX CTaH/IAPTIB AIMIIIOB TAKOTO BUCHOBKY, III0: B LIJIOMY aHaJIi3 YKPaiHChKOI Ta
€BPONENCHKOT HOPMAaTWMBHOI 0azu y cdept 3abe3nedeHHs O€3MEKHM YYAaCHUKIB
KPUMIHAIBHOTO MPOBA/KEHHS CBITYUTH MPO 3HAYHY KUIBKICTh MPOTAIMH BITYU3HIHOTO
3aKOHOJIaBCTBA Ta JIOCHTh YITKE W TPYHTOBHE 3aKpIIJICHHS OCHOBHHX €BPOMEHUCHKUX
CTaHJapTIB, 10 3yMOBJIIOE HASBHICTh MIMPOKUX TEPCIEKTUB JIISI TPOBEACHHS MOAATBIINX
HAYKOBHX JIOCIIJKEHb MTUTaHb aJanTallii y po3risiyBanoMy Hanpsimi [126, ¢. 92]. Tomy
MOKHAa KOHCTAaTyBaTH II€BHY 3acCTAapUIICThb 3MICTY LbOIO I1HCTUTYTY Ta 3aco0iB
3a0e3reyeHHs 0€3MeKH yYaCHUKIB KPUMIHAILHOTO MPOIIECY BITHOCHO HASIBHUX CYyYacCHUX
NPaKTUK y WIA cdepl, AKI BIJHAWUIUIM CBOE 3aKPIIUIEHHS 30KpEMa y €BPOIEHCHKHUX
cTaHaaptax. BriacHe 1e Hamu Takoxk OyJO MIJKPECICHO 3a pe3yJibTaTaMU aHaJ3y
BIIOBIAHOTO IATAHHA.

O.J. KoroBa, aHami3yroud HOPMH UYWHHOIO KPUMIHAJIBHOTO MPOLECYATBHOIO
3aKOHOJIaBCTBA Y KpaiHu A1MIIUIa BUCHOBKY, III0 CTaH HAILlIOHAJILHOTO 3aKOHOIaBCTRA 111010
3a0e3neueHHs O6e3neku ocio, Akl OepyTh yyacTb y KpUMIHAJIIBHOMY MPOBAKEHHI, JaJIEKO
He 1neanbHuid. Hemomikamu, Ha 11 JyMKY, € HEIOCTAaTHIA KOMIUIEKCHUW XapakTep
3aCTOCYBaHHA 3ac001B 3a0e3MeyeHHs Oe3MeKU Ta BiICYTHICTh €JUHOI KOHIIEMIIIi Oe3MeKu.
Towmy, sik 3ayBaxxye O.J[. KoroBa, Ha cydacHOMy eTami niepesi YKpaiHOK CTOITh 3aB/IaHHS
ajanTarlii HalllOHAJIBHOTO 3aKOHOJIABCTBA 10 MIXKHAPOJAHUX Ta €BPOIEHCHKUX CTaHAAPTIB
3 METOI0 3a0e3MeueHHs 0e3neku 0ci0, siki OepyTh y4acTh Y KpUMIHAIBHUX POBAIKEHHSIX.
HEJI0JIIKK Y 3aKOHOJABCTBI YKpaiHu BiHOCHO [88, c. 2, 10]. 3 iuMu BUCHOBKaMH 1010

HasIBHUX HEIOJIKIB JIOCIIKYBAaHOTO 1IHCTUTYTY, Akl HaBeaeH1 O./]. KoToBoto, My miikom
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3roaHi. [lo TOro »k BOHU MIATBEP/KYIOTHCS MPOBEAECHUM B POOOTI aHATI30M OKPEMHX
aCIeKTIB Moro peaizariii.

VY3aranpHIOIOUH Pe3yabTaTH JOBOJI 3MICTOBHOTO MOHOTIPa(IYHOTO JOCIHIIKEHHS
«3axoau 3a0e3neueHHs 0e3MeKu y KpuMiHabHOMY cyqounHCTBI», O.0. ['punbkis, A.O.
JIsn HaBOASITH HACTYITHI HEJOJIKM W MPOOJIEMH y TPAKTULl 3aCTOCYBAaHHS BKAa3aHUX
3ax0/iB 3a0e3neueHHs 0e3MeKu: HeOOX1THICTh BUKOPUCTAHHS JIOCBITy 3apyOlKHUX KpaiH
JUIST  HaJIe)KHOI  ajanTailii HAllOHAJIbHOTO IHCTUTYTY 3aXHUCTY; YJIOCKOHAJICHHS
HOPMaTHUBHO-TIPABOBOT OCHOBH JIOCHI/IKYBAHOTO IHCTUTYTY 3aBISKU NPUHHATTIO €MHOTO
3aKOHY YKpaiHM Ipo 3a0e3neueHHs 0e3MeKd yYaCHUKIB KpUMIHAIBHOTO CYJAOYMHCTBA Ha
0a31 unHHUX 3akoHiB Ykpainu «IIpo 3abe3neueHnst 6e3neku ocid, siki 6epyTh y4acTh y
KPUMIHAJIBHOMY CyJIOYMHCTBI» Ta «lIpo pepxaBHUN 3aXWUCT MpaliBHUKIB Cydy Ta
IPaBOOXOPOHHUX OpraHiB»; pO3pOOMTH Ta NOpUHHATH «JlepkaBHy mporpamy
3a0e3neyeHHss Oe3neku oci0, sKi O0epyTh y4acTb y KPUMIHAJBHOMY CYIOYMHCTBI» Ta
ctBopuTd JlemaprameHT 13 3a0e3neyeHHs Oe3neku oci0, sKi OepyTb y4yacTb Yy
KPUMIHAJIbHOMY CYJOYMHCTBI; BHECKM 3MIHM Yy UYHWHHE KpPUMIHAJIBHO-IPOIECYaJIbHE
3aKOHO/JABCTBO Ta 1HINI HOPMATHUBHO-IIPABOBI aKTW B YAaCTUHI BU3HAYEHHS MOPAIKY
M1DXKBIJIOMYOT B3a€EMO/I11 Ta CIIBIpAIli 13 TPABOOXOPOHHUMH OpraHaMH 3apyO1’KHUX JIEp>KaB
y it cepi [32, ¢. 198-205]. 1 3 qumMu nNpono3uiisiMi 1 BACHOBKAMU MU IIUIKOM 3TOHI.
3ayBa)XuMo, 1110 BOHU TaKOX BIANOBIIAIOTh TUM PE3yJbTaTaM, sIKI MU OTPUMAJIH Mij Yac
MIPOBEICHOT0 HAMH JIMCEPTAIIHHOTO AOCIIHKCHHS.

Tox, ik 3aCBIIUYIOTh 3A1MCHEHHUI Y poOOTI aHai3 HOPMATUBHO-PABOBUX AKTIB Yy
i cdepi 30kpeMa 1 MKHAPOJHUX, & TAKOXK MPABO3aCTOCOBHOI MPAKTHKH, IO TAKOK
HIATBEPIKYETHCS y3aralbHEHHSM Ipallb HAYKOBIIIB, TO IHCTUTYT 3a0e3MeueHHs Oe3neKu
YYaCHHKIB KPUMIHAJIBHOTO CYJOYMHCTBA, a TAaKOXK PErIaMEHTOBaHAa HUM KpHUMiHAIbHA
npolecyanbHa AisUTbHICTh TOTPEOYIOTH CBOTO BJIOCKOHAICHHS, @ 4aCOM 1 OHOBJICHHS. | 11e
IHACHO TakK.

Ane moroguMocs 3 JAYMKOIO, IO 3MIiHM JO KPUMIHAJIBHO-TIPOLIECYATHHOTO
3aKOHOJaBCTBAa MarOTh HaOyTH HayKOBO OOIPYHTOBAHOTO, KOHLENTYaJIbHOTO Ta
CUCTEMHOTO XapakTepy, CHPSMOBYBATHCS Ha BHUPIMIEHHS MOTOYHUX MpoOiIemM

IPaBO3aCTOCYBAaHHA, BIJIMOBIIaTH BHMOraM dYacy Ta BpaxOBYBAaTH MEPCIEKTUBHUMN
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PO3BHUTOK CYCHUIBHUX BITHOCUH Y cpepi KpuMiHaJIbHOTO cyiourHcTBa [122, ¢. 119]. Came
TOMY, 3a]iIs1 JOTPUMAHHS [IUX METOJUYHUX IOPa]l HAYKOBIIIB, B poOOTI OyJI0 IPOBEIECHO
BUBYCHHS TEOPETUYHOT'O aCTEKTy JOCIIXKYBaHOTO MUTAHHS, TpoaHali30BaHa MpaKTHYHA
IUIONIMHA pealli3alii I1HCTUTYTy 3a0e3ledeHHs Oe3MeKH YYaCHUKIB KPUMIHAIBHOTO
CYIOYHMHCTBA, a TAKOXX y3arajJbHEeHl MO3WTHBHHM TOCBIJ 1HIIMX KpaiH Ta MIKHApPOIHI
CTaHIapTH y il chepi.

3 ypaxyBaHHSIM HaBEJICHOTO BUIIE Ta BUCHOBKIB 1HILIUX YaCTUH POOOTH, HABEJEMO
3arajibHe OaueHHs MUIAXIB YAOCKOHAJICHHS 1HCTUTYTY 3a0e3MeUeHHs O€3MeKH yYaCHHUKIB
KPUMIHAJIBHOTO CYJOYMHCTBA.

3 T[puUBOLYy BH3HAUEHHS OCHOBHHMX HANpsMIB YAOCKOHAJICHHS 1HCTUTYTY
3a0e3neyeHHss Oe3neku oci0, sKki OepyTh y4acThb Y KpPHUMIHAJIbHOMY CYJOYMHCTBI.
Hacamnepen 3acaiHU4MM HOJOXKEHHSIM IS IIbOTO, SIK BBRKAETHCS, € HU3KA TEOPETUKO-
METOJIOJIOTTYHUX MMOJI0XKEHB: TO-TIEpILIEe, 1€ BUBHAHHSA MIPIOPUTETY 3a0e3MeyeHHs Oe3neKn
0COOM y KpUMIHAIBHOMY MPOBAKEHHI K MEBHOTO IMIIEPATUBY IISJIBHOCTI JEPKABHUX
OpraHiB Ta iX OCaJ0BUX OCI0, a TAKOXK SK 3aBJaHHS KPUMIHAJIBHOIO IPOBAIXKEHHS, 1110 €
B1JIOOpaKEHHSIM Ta 3acO00M peai3aliii y il cdepi monoxens cT. 3 Konctutyii Ykpainu;
no-apyre, GopMyBaHHS I[LOTO IHCTUTYTY Ma€ BiI0OYBAaTHCS HA IPYHTI Ta Yy (hOpMI CUCTEMU
B3a€MHO TIOB’A3aHMX Ta B3a€EMOMAIIOYMX EJIEMEHTIB, fKl BIIOOPaXyIOThb CTPYKTYpPY
MIPABOBITHOCHH, SIKI BAHUKAIOTh Y 3B’5I3KY 3 34CTOCYBAHHSM BIJIOBIIHUX 3aX0/11B O€3MEKU
(00’€eKT 3aXHUCTy, Cy0’€KT 3aXUCTy Ta Cy0’ €KTH 3a0e3MeUeHHs 3aXUCTY, 3MICT iX MpaB Ta
000B’s13K1B Y (hopmaTi mpoliecyaTbHOTO NOPSIKY 3a0e3neueHHs 0e3neku ocio, siki 0epyTh
y4acTh y KpUMIHAIBHOMY CYJIOYMHCTBI); MTO-TPETE, BpaXyBaHHS MPHU HOTO yIOCKOHAICHHI
HAsSBHUX Ta HAOUTHI e(DEKTHBHUX 3aKOPJAOHHUX MPAKTUK Ta MIKHAPOJTHUX CTaHIAPTIB
K y c(hepl KpUMIHAJIBHOTO CYZ0YMHCTBA, TaK 1 BIACHE 3 MUTaHb 3a0€3MEUECHHS 3aXUCTY Ta
0e3meKku Horo y4acHHKIB.

Braxaemo, mo Takui miaxia 3gaTeH 3a0€3MeYUTH CHUCTEMHHUM PO3BUTOK I[HOTO
THCTUTYTY SIK 3ac00y TapaHTyBaHHs IpaB, CBOOOJ| Ta 3aKOHHUX IHTEPECIB yYaCHUKIB

KPUMIHAIBHOTO TTPOBAKEHHS
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KopoTko HaBesiemMo 6aueHHs peanizallli BKa3aHUX aClEeKTIB y KOHTEKCTI BU3HAYCHHS
3arajbHUX HaIPsMIB yIOCKOHAJICHHS 1HCTUTYTY 3a0e3nedeHHs 0e3neku oci0, K1 6epyTh
y4acTh y KpUMIHAJTLHOMY CYZOYUHCTBI.

Tak, CyTHICTb Ta 3MICT IIbOTO I1HCTUTYTY MAalOTh BiJOOpa)KyBaTH MPIOPUTET
3a0e3neueHHsT Oe3mekn oco0u y KpuUMIHaIbHOMY TpoBajpkeHHI. lle mepenbaudae
MOCHWJICHHSI yBard 3 OOKy YITOBHOB)XCHHMX JCPKABHUX OPraHiB Ta iX TMOCATOBHX OCIO
(mi3HaBaya, CIi4Or0, MPOKYpopa, CHITYOro Cyadl, CyAy) OO 3aXuCTy OCOOM Ta
3a0e3neueHHs ii mpaBa Ha Oe3MeKy B KPHUMIHAIBHOMY CYAOYMHCTBI. Takuii Kpok
HacamIepe]l MOKHa pealli3yBaTu IUISXoM Bu3HaueHHs Ha piBHI cT. 2 KIIK Vkpainu sk
3aBJIaHHS KPUMIHAIBHOTO MIPOBA/HKEHHSI OXOPOHY IpaB, CBOOO/I, 3aKOHHUX 1HTEPECIB Ta
3a0e3neyeHHsT Oe3leKr HOoro y4yacHUKIB. TakoK, MOXIJIMBO 1€ 3pOOUTH 3aBISKU
3aKpIIJIEHHIO 200 Ha PIBHI OKpEeMOi 3acajy KPUMIHAJIBHOTO CYJOYMHCTBA YM 3aBISKU
OXOIUIEHHIO 1 BKJIFOUEHHSI BIATIOBIIHOTO MOJIOKEHHS (IIpaBa Ha 3a0e3Ne4eHHs O0€3MeKH) y
3MiCT 3acaau BepxoBeHCTBa npasa (cT. 8 KITK Ykpainn). I cxoxi nporno3uiiii BiIHAXOASTh
CBO€E BijmoOpaxkeHHs y (axoBiit miteparypi [28]. BBaxkaemo, 110 Takui MiaXia BapTHHA
M1ITPUMKH

[Ilomo morsiy Ha 1eil IHCTUTYT K HAa CUCTEMY HOPM, SKi PEryJrol0Th €JIeMEHTH
KPpUMIHAIBHUX TPOIECYATbHUX TIPABOBITHOCHH, M0 BHHUKAIOTh Y 3B’SI3KY 3
3aCTOCYBAaHHSAM 3axo/AiB Oe3meku A0 oci0, ki OepyTh y4yacThb Yy KpPUMIHAJIbHOMY
CYJIOUYMHCTBI. BBaxkaemo, 1110 BapTO yIOCKOHAIUTH MPABOBE PETYIIOBAHHS, OUIBII YiTKO
BU3HAYNTH Y KPHUMIHAJIHLHOMY MPOIECYATbHOMY 3aKOHOIABCTBI TaKMX EJIEMEHTIB ITMX
MIPABOBITHOCHUH SIK:

- 00’€KT BKa3aHMUX MPABOBITHOCHH, MAKCUMAIBHO OXOIMBIIY HUM MaTepialibHI Ta
HeMmaTepianbHi 01ara ocoOu Ta i1 3aKOHHI 1HTEPECH, 3aXUCTUBIIM HIMPOKE KOJIO 00’ €KTIB
B1J] OyAb-KHUX (DOPM MPOTUIPABHOT TOBEIHKH Yy 3B’SI3KY 3 YUaCTIO OCOOH y pPO3CIIiTyBaHH1
KpUMIHAJIBHUX TIPABOMOPYIIEHb, a TaKOX Yy CYJOBOMY PO3IJISAI  KpUMIHATBHHUX
IPOBAKCHB;

- MO0 Cy0’€KTIB MUX MPABOBITHOCHH, TO, 3 OJTHOTO OOKY, MAaKCUMAIbHO IIUPOKO
HagaTh OyJb-SIKOMY 3 YYaCHHUKIB KPHUMIHAJIBHOTO CYAOYMHCTBA, 3TrajyBaHHS MPO SKi

MICTUTBCSL Y KpUMIHAILHOMY MPOLECYATbHOMY 3aKOHOAABCTBI, Cy0’€KTUBHOIO MpaBa Ha
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3a0e3reyeHHs Oe3MeKH, a 3 1HILIOTO — BUBHAYUTH 000B’SI30K YIIOBHOBAXKEHUX JIEPIKABHUX
OpraHiB Ta iX MocagoBUX 0ci0O (J13HaBaya, CJIIYOTO, MPOKYpPOpa, CIIIUOTO CYJUTI0, CYH)
B)KMBATU BUUEPITHUX 3aXO0/IIB MO0 3a0€3MeYCHHS] MAKCUMAIIbHOT O€3IEeKH 1010 0Ci0, sKi
OepyTh y4acTh y KpUMIHAJILHOMY ITPOBAHKCHHI;

- 3MICT KpHUMIHaJIbHOI MPOLECYaTbHOI MAISUTBHOCTI 3 3aCTOCYBaHHS 3aXO/iB
3a0e3neueHHs OE3MeKH, KU 3 MPOoIleCyalbHOI TOUKH 30py BapTO peali3yBaTH Y BUTIISAIL
OKpEeMOi MpoLeaypu 3a0e3MeuyBaIbHOTO XapakTepy (Hampukiaa, B Mexax posaury 11
«3axonu 3abe3neueHHs KpumiHanbHOTO mpoBamkeHHs» KIIK VYkpainum), ge uyitko
BH3HAUUTH MpaBa Ta 000B’S3KH, a TAKO>X OCHOBHI BUMOTH IO MPOIIETypH 3aCTOCYBAHHS
(ckacyBaHHS) BiJIMOBIIHUX 3aX0/1iB, BAMOTH JI0 TIPOIECYaTbHUX IOKYMEHTIB Ta iX 3MICTY
TOIIIO;

- 1opuan4HI (aKTH, SK1 € MICTaBOIO JJIi BAHUKHEHHS PO3BUTKY a00 MPUITUHEHHS
IIPABOBITHOCHH, K1 BAHUKAIOTh y 3B’SI3KY 3 3aCTYBaHHSM 3aX0/11B 3a0€3MeueHHs Oe3neKn
1 SIKI MalOTh OXOILTIOBAaTH HE TUIBKU CTaH peajbHUX 3arpo3 KUTTIO, KUTIY, 3I0POB'I0 Ta
MaiHy 0ci0, ki OepyTh y4acTh y KPUMIHAJILHOMY CYJIOUYMHCTBI, a OyIb-sKi IOTEHIIIHHI
HeOe3MeKr sl HUX OCi0, 110 MEePEeIKOHKAITh iX HOPMaJIbHOI y4acTl Y KPUMIHAJIBHOMY
MIPOBAJKCHHI.

[Ile oqHUM HapsIMOM YJOCKOHAJIEHHS JTOCIIKYBAaHOTO Yy JUCEpPTaLli THCTUTYTY
3a0e3neyeHHs 0e3neKku ocio, K1 OepyTh y4acTh Y KpUMIHAILHOMY CYJIOYMHCTBI, € OUIbIII
IIMPOKE BIPOBAHKCHHS HASIBHUX CBITOBUX MTPAKTUK Ta BUMOT MIKHAPOIHUX CTAHAAPTIB Y
chepl KpUMIHAIILHOTO CYJIOYMHCTBA, MOBHICTIO MOTOKYEMOCS 3 HAYKOBISMHM, MO3UIIIL
SKUX HABEJICHO B pOOOTI, ITI0 1€ € aKTyaJIbHUM Ta BKpait HEOOX1JHIUM KPOKOM TT1IBUIIICHHS
eeKTUBHOCTI 3axucTy Ta 3abe3meueHHs O€3MeKu OCl0-yYaCHHUKIB KPUMIHAIBHOTO
CYZIOYHHCTBA.

Bin cebe nomoBHUMO, IO 1€ MHUTAHHS MOXKE OYTH peali30BaHO Yy KOHTEKCTI
BJIOCKOHAJICHHS CaMOi ITPOIIeIyPH 3aCTOCYBaHHS 3aXO0/1B 0€3MEKH, CHCTEMHU TaKMX 3aXO0/I1B
Oe3MeKu TOoILO. 3 y3araJlbHeHHs 3apyO01’KHOT0 JOCBILY peatizaliii mporpam 3axXucTy CBIJIKIB
BBOKAEMO MOXKJIMBUM TaKOX IepeadadynTH BKIIIOUCHHS Ta BPAaxXyBaHHS Yy 3MICTI HOPM
IIOTO 1HCTUTYTY OCOOJIMBOCTEH peastizallli MpakTUK 3a0e3leueHHs Oe3MeKu ocolu y

KPUMIHAJBHUX TMPOBAKEHHSAX 3 PO3CIIAyBaHHS OKPEMHUX BHJIB KPHUMIHAIbHUX
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MPABOINOPYIICHb (KOPYMNIINHUX; 3J0YMHIB, BYMHEHUX 3JI0YMHHUMH OpraHi3alisiMu;
HACWJIbHUIIBKUX 3JI0YMHIB; 3JI0YMHIB IIPOTH CTATEBOi CBOOOM Ta HEIOTOPKAHHOCT1 OCOOH,
OB’ SI3aHUX 3 TOPTIBJICIO JIOJbMU TOLIO), @ TAKOXK MIOJ0 OKPEMHX KaTeropiil yuacHUKIB
KPUMIHAJIBHOTO MTOBOXKCHHS (3asBHUKIB, BUKPUBAYIB, CBIJIKIB, MOTEPIIMX TOIIO) [15].

BpaxoByrouu Temy Ta mpeaMeT TUCEPTAIifHOTO TOCIIKEHHS, 3ayBaKUMO 11010
OCHOBHOTO 3aC00Y Ta HAIIPSIMY MOKPAITICHHSI IHCTUTYTY 3a0e3MmeueHHs 0€3MeKH y9aCHUKIB
KPUMIHAIBHOTO CYJOYMHCTBA Ta MiJIBUIEHHS €(EKTUBHOCTI 3aCTOCYBAaHHS OKPEMUX,
3ax0/IiB 3a0e3neueHHs 0e3MeKH, 0COOIMBO MPOLIECYaTHHOTO XapaKTepy, 10 nependadeHi
BracHe KIIK Vkpainu. Tak, Ha Hamie TMOOKe NEpEeKOHAHHS, HUM CIiJI BBaKaTH
yIIOCKOHAJIEHHS ITPOLeCyalIbHOI OPMHU Ta MOPSIKY 3aCTOCYBaHHS 3aX0/l1B 3a0€3MEUEHHS
0€3MeKN YYaCHUKIB KPUMIHAIBHOIO CYZAOYMHCTBA. | 11€ IIJIKOM MOXIIMBE 3 YpaxXyBaHHIM
HaBeJIeHUX BUIIE MPOMO3MIIii. [X HanmexHa peanizallisi 103BOIUTH HE TLILKU MOKPAITUTH
NPaBOBE PETYIIOBAHHS Ili€] YaCTUHH KPUMIHAIBHOTO TPOBAKEHHS, a W rapaHTyBaTH
yJaCHHKaM KPUMIHAJIFHOTO TPOBAKEHHS pealbHy OXOPOHY iX IMpaB, CBOOO, 3aKOHHUX
1HTEpeciB Ta 3a0e3neyeHHs] O€3MeKW Ta CTBOPUTH HEOOXITHI YMOBHU I HAJEKHOTO
BIJIIpaBJieHHs TmpaBocyansa. AOo, sk cinymHo Bkazye O.JI. KotoBa peanizyBatu
edeKTUBHICTh 3a0e3neueHHs Oe3MeKu, ska, Ha ii JyMKY, € OJIHI€I0 3 HalaKTyaJlIbHIIINUX
npooOsieM, B SIKOI 3aJIEKUTh YW OYyAyTh HPUTATHYTI O BIAMOBIAAIBLHOCTI OCOOM 3a
BUMHEHI 3JIOYMHHM, WI0 MOTpedye BIAMOBIIHOTO OpraHi3aliifHOro, pPeCcypcHOro,
1H(pOpMaIIfHOTO Ta IHIUX BHUIIB 3a0e3meueHHs [88, c. 14-15].

bepyun 10 yBarm BaXIMBICTH Ta BU3HAYaJIbHY pOJIb Y BIOPSAKYBaHHI came
IPOILECYaIbHOTO ACIEKTy 1HCTUTYTY 3a0e3MeueHHs] Oe3MeKH YYaCHUKIB KPUMIHAIbHOTO
CYJIOUYMHCTBA KPUMIHAJIBHOI TporiecyaibHoi ()OpMH, B KOHTEKCTI OCHOBHOTO THTaHHS
I[bOTO MIAPO3/ILTYy, HaBeJAeMo Haie OadeHHs i1 3HadyeHHs. [Ipumipom, I.B. CiMmoHOBHY
3a3Hauvae, MO0 KpuUMiHAJIbHA TpoIecyaibHa ¢dopMa sBIss€ COOOI0 TMPABOBUN PEKUM
KPUMIHAIBHOI TPONECYalbHOI MAiSUIBHOCTI, IO BKJIIOYAE JOTPUMAHHS FOPUIMYHHUX
NpoIlelyp, BUKOHAHHS TIEBHHUX NPOIECYalbHUX yMOB Ta 3a0e3ledYeHHs TapaHTid y
KpuMiHaIBbHOMY TipoBajpKeHHI [189, ¢. 232] ta momae, Mo KpUMiHAIBHA MPOIECyabHA
dhopma Mae 3HAYEHHS rapaHTIi TOTPUMaHHS MpaB, CBOOO/T 1 3aKOHHUX 1HTEPECIB YUaCHHUKIB

KpuMiHanbHOTO TpoBaipkeHHs [191, c. 5]. Iloromkyroouuch 3 IMi€l0 TO3UINEI0, SK
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BBAKAEMO, MOKEMO BM3HAUUTU IUISXH yJIOCKOHAJICHHS KPUMIHAIBHO MPOLIECYaTbHOTO
IHCTUTYTY 3a0e3rledeHHsT O€3MeKH YYaCHUKIB KPUMIHAJIBHOTO CYIAOYMHCTBA. TOXK,
BpPaxOBYIOUH TIOMEPEIHBRO OTPUMaHI y poOOTI pe3yibTaTH, MIAKPECIUMO HACTYIHI
aCMeKTH 3HAYEHHS MpolecyanbHOi (GOpMHU JUIsl AOCTIKYBAHOTO 1HCTUTYTY SIK 3ac00y
T IBUTIICHHS HOTO €()EKTUBHOCTI.

[To-mepiie, KpUMIHATBHOIO MTPOIECYATbHOIO (DOPMOIO BHU3HAYAETHCA MPABOBUI
PEXUM 3aCTOCYBAHHS 3aXOJiB 3a0e3neueHHs Oe3reku. OcTaHHIA y IOPUAWYHIN HayIl
pPO3YMIIOTh SIK HOPMATHBHO 3aKpIIJICHUA BHUHITKOBUN TOPAJOK JEPKABHOTO
pEryioBaHHs OCOOJIMBHX CYCHUIBHUX BIJHOCHH, SKHH OO ’€KTUBYETbCS 4Yepe3
CTPYKTYpPOBaHY CYKYITHICTh PI3HOMAHITHUX PETYJIATHBHO-TPABOBUX METO/IIB, KOMILJIEKC
KOTPHX BU3HAYEHO CIIEU(DIKOI0 BITHOCHH, 110 PerymoroThcs [ 70, ¢. 257] abo 3MICT LIbOTO
MOHSTTSI YTOUHSIETHCS 3a JOTIOMOTOI0 TOHSTTS «IOPSAIOK IPABOBOTO PETYIIOBAHHS,
MOB’SI3aHOTO 3 OCOOJIMBUM TMOPSIKOM BHHUKHEHHS 1 (OpMyBaHHsS 3MICTY IpaB Ta
000B’s13KIB, iX 31iicHeHHs [21, c. 122]. Sk pe3ynbTaT popMyeThbes MOPAIOK BUHUKHEHHS,
PO3BUTKY Ta IPUIMMHEHHS MPABOBITHOCHUH 3 TPUBO,TY 3aCTOCYBAHHS 3aX0/11B 3a0€311eYCHHSI
Oe3neku. BiH BTUTIOETHCS y NMEBHY MpaBoBy mnpoueaypy. Hampukman, BkasyeThbes, 110
MOPSZIOK 1 MpoIIeTypa MPOBAKEHHS MPOIECYATbHUX A1l BA3HAYAETHCS 3aKOHOAABCTBOM,
BIJINOBIJTHO, MOPSJIOK, YCTAHOBJICHUM 3aKOHOJIABCTBOM Y TEOPIii KPUMIHATIBHOTO TPOIIECY,
OTpUMaB Ha3By «KpUMIHaJIbHa mpouecyaibHa ¢opma» [189, c. 232]. CrocoBHO
JOCIIKYBAHOT y IMCepTallii YaCTUHU KPUMIHAIBHOTO TIPOBAHKEHHS, TO TaKl MOPSIOK 1
npoiieypa 30kpema nependaderi 3akoHoM Ykpainu «IIpo 3abe3nedyeHHst 6e3neku ocio,
K1 OepyTh y4acTh y KPUMIHAJIbHOMY CYJOUYMHCTBI», a Takok okpeMuMu crartsasmu KITK
VYkpainu. 3okpeMa 3 iX aHalli3y MOYKHA BUBECTH HACTYITHY IOCIHIJOBHICTh T MMiJl Yac
MPOBA/DKCHHSI 3 3aCTOCYBaHHS 3axo/iB O€3MeKu 10 YyYacCHUKA KPUMIHAIBHOTO
CYJAOYMHCTBA: IOJAHHS KJIOMOTAHHS IPO 3aCTOCYBAaHHS 3aXOIB O€3MeKUu — pO3IJsij
YIIOBHOBKEHUM OPTaHOM IOTO KJIOMOTAHHS — YXBaJICHHS PIIICHHS MPO 3aCTOCYBaHHS
3axo/iB 3a0e3reueHHs1 Oe3nekn — Oe3MOoCepeIHE 3aCTOCYBAHHS 3aXOIiB 3a0e3MeUeHHS
Oe3MeKr — CKacyBaHHS 3aXO0/IiB 3a0e3MeUeHHS OS3MEeKH.

[To-npyre, mieto GopMOrO BUZHAYAIOTHCS MPOIIECYaIbHI IT1JICTaBH, YMOBH 1 TOPSA0K

3aCTOCYBaHHS OKPEMHUX 3aXOJ1B 3a0e3meueHHs 0e3MeKn y KpUMiHAIbHOMY MPOBAKEHHI.
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YV HayKoBIii JliTepaTypl 3BEPTAETHCS yBara, 1o MpoIecyalibHl YMOBH MOXHA MOILTATH Ha
JIBa BUJIM: 3arajbHi (HaPUKIIaJl, 3arajibHl BAMOTH J0 TTPOBEACHHS CII1TINX (PO3IIYKOBHX )
Jii) Ta CHeriayibHi, SKi BCTAHOBJICHI KPHUMIHAJIBHUM TPOIECYATbHUM 3aKOHOM IS
KOHKPETHOT'O BHJIy IIpoliecyanbHuX ik [98, c. 15]. Sk B6auaeThCs, TO 1€ CTOCYETHCS THX
IOPUANYHO 3HAYYMKX (DaKTiB Ta OOCTaBWH, SIKI JO3BOJIAIOTH IHIIIIOBATH BiIMOBIIHY
MIPOIIEAYPY Ta 3aCTOCYBATH 3aXO0/H 3a0e3MeUeHHs Oe3MeKu 10 0ci0, AKi OepyTh ydacThb y
KpUMIHAIBHOMY Cy/TIOYUHCTBI. [lonepennpo, 10 iX yncia MOKeMO BiTHECTH TaKl YMOBH SIK
3araipHi: 1) BIIKPUTTA KPUMIHATBHOTO MPOBA/KEHHS IIJIIXOM BHECEHHS BIJIOMOCTEH /10
€IMHOTO peecTpy JOCYAOBUX PO3CIITYBaHb; 2) 3AJIy4€HHS OKPEMHUX OCi0, K1 TaKUX, 110
MaloTh CTAaTyC Yy4acHHKa (Cy0’€KTa) KPHUMIHAJIBLHOTO MPOBAKEHHS (IT1703PIOBAHOIO,
NOTEPIIOro, CBIAKA TOIIO) 1 K1 BKa3aHi y cT. 2 3akoHy Ykpainu «IIpo 3abe3neueHHs
0e3mneku ocio, ki OepyTh y4acTh y KPUMIHAIBHOMY CYJOYMHCTBI». A TaKOX CIeliabHi:
3) oTpuMaHHs JaHUX, OI0 CBIIYaTh MPO HASBHICTh PEAJIbHOI 3arpO3H JKUTTIO, 3[J0POB'1O,
XKUTILY 1 MaiiHy 0ci0, skl OepyTh y4acTh Y KPUMIHAIBHOMY CYAOUYUHCTBI; 4) IPUUHATTS
pIIIIEHHSI TIPO 3aCTOCYBaHHA a00 CKacyBaHHS 3ax0/l1B Oe3MeKu. [HIl eJIeMEeHTH IUX YMOB
(cnemianbH1 yMOBHM) mependadeHo posaiioMm IV «3acTtocyBaHHSI 1 CKacyBaHHS 3aXO/IIB
0e3mneKku MoA0 0ci0, B3ATUX MiJ 3aXUCT» 3akoHy Ykpainu «I[Ipo 3a0e3meuenns O6e3nexu
oci0, ski OepyTh y4yacThb y KPHMIHQJIbHOMY CYIOYMHCTBI». [IpuMmipoM, aHamizyrouu
PI3HOBEKTOPHI BUCJIOBIIOBAaHHSA 3 JociikeHoro nuTtanss, J[.B. CimoHoBruYeM 3po0ieHo
BHCHOBOK IIPO HAsBHICTb 30KpeMa MpOIeCyalbHUX (HOPM OKpPEMHUX TPOIECyaTbHUX N
[191, c. 12] abo, ik BBaXKa€MO, OKPEMHUX MPOLIECYaATbHUX MPOBAHKEHb.

[To-Tpete, pe3ympTaToM [ii TporecyaibHOi (GOpMU € BU3HAYEHHS TIiCTaB
yXBaJIeHHS, BUIIB, 3MICTy 1 (OpMH THUX TPOIECyaTbHUX pIIIEHb, SIKI MOXYTh OyTH
NPUMHATI Y KPUMIHAJILHOMY MPOBAJIXKEHI M1J] Yac 3aCTOCYBaHHS a00 CKaCyBaHHSI 3aXO/I1B
Oe3rmeku 1010 0ci0, B3ATHUX I 3axucT. Ilpumipom, B.B. Tumomko 3a3Hagae, 1o
NPOLECYaTbHUMU PIIICHHSIMH 1] Yac JOCYI0BOTO PO3CIIIyBaHHS € MPABOBI aKTH, SIKI
NPUIMAIOTECS  YIIOBHOBAKEHUMHU CyO’€KTaMU 3 IIJACTaB 1 y TOPSAAKY, BU3HAYCHOMY
KPUMIHAJIBHUM TIPOIECYAThbHIM 3aKOHOJIABCTBOM, 3ajyisd 3a0e3MedeHHs e(PEeKTUBHOCTI
TaKOr'0 PO3CIIiIyBaHHsI 1 BUPIIICHHS 3aBJaHb KpUMIHAJILHOTO npoBakeHHs [200, c. 87].

To06To Taki pimeHHs € 3ac000M 3/I1MICHEHHS BIAMOBIAHOI MISIBHOCTI 3 3aXUCTY OCI0, sIKi
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OepyTh y4acTh y KpUMIHAIBHOMY CYJIOYMHCTBI, BOHU € THMU IOpUIUYHUMU (DaKTaMHU, sIKi
0OyMOBIIIOIOTh BUHUKHEHHS (3aCTOCOBYBAHHS 3aXO/(1B 3a0€3I1€UEHHS), PO3BUTOK (3MiHY
YW JIOTIOBHEHHS 3aXOJiB 3a0€3MEYCHHS) Ta TPUIMHEHHS (CKacCyBaHHSA 3axoO/liB
3a0e3medyeHHs  Oe3leku)  JOoCHipKyBaHMX  mpaBoBiiHocuH. H.B.  I'nmuHchbka,
XapaKTepU3YIOUN TOHATTS KpUMIHAIBHE NpOIECyaabHE PINICHHS, BU3HAYa€ HOTO SK
BUPAKEHUI y BCTAHOBJIEHIM 3aKOHOM (POpMi 1HAMBIAYaTbHUHN MPAaBO3aCTOCOBUYMNA aKT, B
SKOMY KOMIICTCHTHI Jep>KaBHI OpraH 1 MOCaJ0Bl O0COOM y BCTAHOBJICHOMY 3aKOHOM
HOPSAKY 3 METOI0 BHPIIIEHHS MPAaBOBUX 1 KPUMIHOJIOTIYHHMX 3aBJaHb KPUMIHAIBHOTO
CYJIOUYMHCTBA, HAJAIOTh BIJIMOBIAI Ha MUTAHHS, 10 BUHUKII MO CIpaBi, 1 BUPAXKaIOTh
BJIQJIHE BOJICBUSIBJICHHS Mo Aii a00 6e3ii, 110 BUTUIMBAIOTH 13 BCTAHOBJIICHUX HA MOMEHT
BUHECEHHS PIlICHHS (DAKTUYHUX OOCTaBUH CIPABH 1 MPUIUCIB YUHHOIO 3aKOHOJABCTBA
[23, c. 24]. Hampuknan, BiajgHe BOJICBUSBICHHS MPO 3aCTOCyBaHHS a00 CKacyBaHHS
3ax0/11B 3a0e3neueHHs 0e3neku. BianoBiiHO 10 npouecyanbHoi OpMHU A0 TAKUX PIIIEHb
CTABJIATHCA IEBHI BAMOTY B YACTHHI 1X 3MICTY, CTPYKTYpH Ta MOPSJIKY 1 MIJCTaB yXBaJCHHS
Ta JIOBEJICHHS JI0 BiJIOMa YYaCHHUKIB KPUMIHAIBHOTO MTPOBAJIKEHHSI.

B-ueTBepTHX, 11€ CTBOPEHHS Ta YBEACHHS B Ji10 KOMIUIEKCY TapaHTIi JOTPUMaHHSI
npaB, CBOOO/I 1 3aKOHHUX IHTEPECIB YYACHUKIB KPUMIHAIBHOTO TTPOBAIKEHHSI, IIIOJI0 SIKHX
3aCOBYIOTHCSl 3axonu 3a0esnedyeHHs Oesnekd. 3BepHEMO yBar Ha mosulliro B.M.
TpodrMeHka, Ikl BiI3HAYAE, 1110 JUI1 BUPILLICHHS 3aBJaHb KPUMIHATBHOTO MPOBAXKEHHS
JIOITYCKaIOThCS JIMIIIE T1 POIECyaTbH1 3aC00H, SIK1 Y3rO/HKYIOThCS 3 TpaBaMu i 3aKOHHUMU
1HTEepecaMu OCOOU, MICTSITh TapaHTii BiJl HE3aKOHHOTO BTpPy4YaHHs, (I3UYHOrO abo
NCUXIYHOTO THCKY, 3aCTOCYBaHHS 3ac001B, MPUHIKYIOUHUX 11 YeCTh 1 TAHICTh. | ToMy
3HAYEHHS TPOIECyaTbHOI (POPMHU TIOJIATAE TAKOXK 1 B TOMY, IIO BOHA CIpPSIMOBaHA Ha
€HICTh CIITYO-TIPOKYPOPCHKOT M CYIOBOi MPAKTHKH, 1110, Y CBOK 4YEpry, CTBOPIOE
HeoOX1THI yMOBH JJIs1 peajtizallii MPUHIIMITY PIBHOCTI BCIX mepe 3aKkoHoM 1 cyaom [207, c.
207]. TobTo mporecyaiibHa popMa 3A1iCHEHHSI KpUMIHAIBHOI MPOIECYaNTbHO1 AISTTLHOCTI
3 3a0e3neueHHs 0e3MeKH yYaCHUKIB KPUMIHAJIBHOTO CY/IOUMHCTBA € TAPAHTIE0 3aKOHHOCTI
TaKoi JISUTBHOCTI Ta TapaHTielo 3a0e3rneueHHs Oe3MeKd 0COOM Yy BHUMAAKY HAsSBHOCTI
peanbHO1 3arpo3u ii MaitHOBMM a00 HEMaHOBUM ITpaBa uepes ii yuyacTh y KpUMiHAIBHOMY

npoBamxeHHi. [Ipumipom, ct. 28 3akony Ykpainu «lIpo 3abe3nedenns 6e3mneku ocio, siKi
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OepyTh ydacTb Yy KpHUMIHAJIBHOMY CYAOYMHCTBI» mependayae, 10 KOHTPOJb 3a
3a0e3neYeHHsIM Oe3MeKH YYaCHHMKIB KPUMIHAJIBLHOTO CYJAOYMHCTBA, WICHIB iX CiMed Ta
ONMM3BKUX POJAUYIB 3AIACHIOITH BiAMOBiAHO Hamionanena momimisg, Ciyx0a Oe3mexu
VYKpaiHu uu HeHTpaJIbHUK OpraH BUKOHABYO] BJIaJIU 3 TUTaHb BUKOHAHHSA MTOKapaHs [ 145].
e Ba>kMBHIA aCHIEKT peatizallii J0CIPKyBaHOTO HAMH MTUTaHHS.

BiamoBigHO [0 BHMINE BKAa3aHOrO, BJOCKOHAJEHHS KOXKHOTO 3 acCIEKTIB
KPUMIHAIBHOI MpoliecyaibHOi popmu (TIpoliecyaabHUN PesKUM, MPOLIeCyaIbHUN MTOPSAOK,
MIPOIIECyaibHI PIIICHHSI, TPOIECYalbHI TapaHTil) 3aCTOCYBaHHS 3aXOJiB 3a0e3MeueHHS
6e3neku oci0, siki 0epyTh y4acTh y KPUMIHAIIBHOMY CYJOYMHCTBI, CJI1]] BBAYKaTH MEPIIUM
Ta HaWOUIBII JIEBUM KPOKOM y HAMPSMKY YAOCKOHAJICHHS I[bOTO 1HCTUTYTY. 30KpeMa Iie
CTOCYEThCSI SIK CTBOPEHHS YMOB [UIS HAaJEKHOTO BIANpPABIECHHS TMPABOCYAIs, TaK
BHUKOHAHHS TaKOT'O 3aBJIaHHS KPUMIHAJIILHOTO MIPOBAHKEHHS SIK 0XOpOHA paB, CBOOOT Ta
3aKOHHHUX 1IHTE€PECIB YYACHUKIB KPUMIHAJIBHOTO ITPOBAKEHHSI.

[Topsim 3 1M, SK BHUCHOBOK-Y3arajdbHCHHS Y AHWCEpTaIlii, HaBEeIEHI y IbOMY
I1IPO3 11T MIpKYBaHHS Ta BACHOBKH 3 1HITUX YaCTHH JOCIKEHHS TAaKOX JAr0Th I11/ICTaBH
BIIMITUTH HACTYIHI MOMEHTHU 3[1MCHEHHS 1HCTUTYTY 3a0e3ledyeHHsl Oe3neKu ociO, sKi
OepyThb y4acTb y KPUMIHAIBHOMY CYJOYMHCTBI, Ta BIAMOBITHOI KPUMIHAIBHOT
MPOLECYaTbHOI IISJIBHOCTI MO peaisallii 1oro HopM, a came: 1) ocoOIMBICTh MTpenMeTa
MIPaBOBOTO PEryJloBaHHS (3aCTOCYBaHHS 3axOJIB 3a0€3MEUEeHHsS] OE3MEeKH YYaCHHKIB
KPUMIHAIBHOTO TPOBAKEHHS); 2) CBOEPIAHICTh CTAaTYCy YYaCHUKIB BIIMOBIIHUX
BITHOCHH (0CO0M, sIKI OEpyTh y4acThb Yy KPUMIHAJBHOMY CYJIOYMHCTBI, Ta OpraHH, SKl
3a0e3neuyroTh 0e3neky); 3) cnerudivni 3aco0u 3MIMCHEHHS TakKoil JISUTBHOCTI (3aX0/H
3a0e3reueHHs Oe3rneku); 4) BIAcHI MIJACTaBH, YMOBH Ta TMOPSAOK 3IIHCHEHHS TaKoi
nismeHOCTI (po3aut IV «3actocyBaHHS 1 CKacyBaHHS 3aX0/11B O€3IEKH 11010 0C10, B3ITUX
nig 3axuct» 3akoHy Ykpainu «llpo 3abe3neuenHs O6e3neku ociO, siki OepyTh ydacTh y
KPUMIHAIBHOMY CYJOUYMHCTBI»); 5) crerudika MnpouecyabHUX pillieHb (PIIIEHHS PO
3aCTOCyBaHHs ab0 MPO CKacyBaHHsS 3axo/liB 3a0e3rledeHHs Oe3neku); 6) BiacHa MeTa
(3abe3nedeHHss O€3MeKH Ta 3aXUCT O0COOM YYacHMKA KPUMIHAJIBHOTO CYJAOYMHCTBA Bif
NPOTHIPABHUX IOCSITaHb), SIKa CTOCYEThCS 3a0e3MeYeHHs] BHUKOHAHHS 3aBIaHb

KPUMIHATBHOTO TIPOBAKEHHSI (HAIE)KHE BIIPABICHHS TIPABOCY IS ).
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Bce 11e, Ha HaIII IOTJISA, A€ MT1JICTaBH BECTU MOBY IIPO CBOEPIIHICTh, CAMOCTIMHICTh
Ta MpoIecyaabHy 0COOJMBICTh KPUMIHAIBHOI MPOIECYaANTbHOI AISIBHOCTI 3 3a0€3MCUCHHS
Oe3meku ocio, Akl OepyTh y4acTb y KPUMIHAIBHOMY CYAOYHHCTBI. Y IIbOMY KOHTEKCTI Ta
3a TAKUX YMOB ¥ O3HAK y HayIlli KpUMIHAJILHOTO MPOLIECY U1 TO3HAYEHHS OKPEMHUX SIBUIIL,
K1 XapaKTepU3yIOTh BITHOCHO BiAOKPEMJICHI YaCTUHU KPUMIHAJIBLHOTO MPOBAKCHHS,
BUKOPHUCTOBYETHCS TAKe MOHATTS SIK «KPUMIHAJIBHE MPOTIECYATbHE TTPOBAKECHHS.

HaiiGinpm  3MicTOBHO #oro ompaiboBaHo y poborax B.M. Tpodumenka.
Hacammepen BueHMiI BKa3zye, IIO CTPYKTYpPY KpPUMIHAIBHOTO TIPOLIECY Ta HOTO
npolecyanbHy GopMy MOXKHA XapaKTepu3yBaTH HE TUIBKHM B IJIaHI YaCOBHX MEX HOTO
OKpeMHUX eTalliB (cTaiiil), a i 3a MPEAMETHOI O3HAKOK, TOOTO 3a IPOIeCyaTbHUMH
MPOBA/PKCHHSIMU, 110 BUIUISIOTHCS 3a MeBHUMHU kputepiamu [207, c. 205]. I 3
ypaxyBaHHSIM aHaJi3y HAyKOBHX JDKEpEN Ta 3aKOHO/JABCTBA HAYKOBEIb C(HOPMYIIOBAB
HACTYIIHY  aBTOPCBbKY  JACQIHILNII0 MOHATTA  «KPUMIHAIBHOTO  IPOLIECYAIbHOIO
MIPOBA/KEHHS» K IIJIICHA BIJIHOCHO aBTOHOMHOI MOJICTaA1iHOT YaCTUHA KPUMIHAIBHOTO
mporecy, 1Mo 00'€lHye KOMIUIGKC B3a€MOIIOB'S3aHMX 1 B3a€EMOOOYMOBJICHUX
NpoLeCyanbHUX [1d, sIKl, OyAy4d CHpPSIMOBAaHMMH Ha BUPIIICHHS 3araJbHUX 3aBJaHb
KPUMIHAIBHOTO MPOBAPKEHHS Yepe3 JIOCATHEHHS KOHKPETHOTO MPABOBOTO PE3YJIbTaTY,
3JIIACHIOIOTHCSI YIIOBHOBAKEHUMH CYO'€KTaMU 3 MPUBOAY MPOLECYaTbHUX BITHOCHH (SIK1
MOXYTh OyTH TOB'SI3aH1 UM HE MOB'S3aH1 13 MaTepiaJbHO-IIPABOBUMH BIHOCHHAMMU), 110
BIZIPI3HSIOTHCA TPEAMETHOI XapaKTEPUCTUKOID, B OCOOJMBOMY MPOIECYaTHbHOMY
MOPSIZIKY, PE3YyIbTaTH SKUX (POPMaII3YIOThCS Yy BIJIMOBIIHUX MPOIIECYaTbHUX PIIICHHIX
[205, c. 266; 206, c. 175]. | Takuit normsia ta BuciosieHny B.M. Tpopumenkom mo3uttito
BapTO MiATPUMATH.

Amnanizytoun HaBeneHe B.M. TpodumeHKOM BH3HAUY€HHS BKa3aHOTO IOHSTTS,
BIIMITUMO, 110 32 TUMH O3HAKaMH, 5IKi y HOMY BiJOOpakeHO (YaCTHMHA KPUMIHAIBHOTO
IIPOIIECY, KOMIUIEKC B3a€EMOTIOB'sI3aHUX TPOIECYATbHUX i, CIIPSAMYBaHHS Ha TIOCATHCHHS
KOHKPETHOTO MPABOBOTO PE3yJIbTaTy, 3aJIyUYCHHS JI0 BUPIIICHHS 3aBAaHb KPUMIHAIBHOTO
MIPOBAKCHHSI, MPEJAMETHA XapaKTEPUCTHKA i, OCOOIMBHUI MPOIECYaThbHUN MOPSIOK,
BIJINOBIJIHI TIpOLIECyabHI PIIICHHS), HAa Hall TOTJISA], KpUMiHAJIbHA MpoIlecyalibHa

TISUTBHICTB 110 peastizallii HOpM IHCTUTYTY 3a0e3mneueHHs Oe3neKu ocio, siki 0epyTh y4acTh
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y KpUMIHAJIBHOMY CYJIOYMHCTBI, IIJIKOM MOKe OyTH OXapaKTepHU30BaHA SK KpUMiHAJIbHE
npolecyaabHe MPOBAIKEHHS.

3BICHO, HAM MOXYTh 3alePEUUTH, IO SK MPABUIO MPOBAIKEHHS — II€ €IEMEHT
KPUMIHAJIBHOTO TMPOIECY OUIBIIIOT0 3a OOCSATOM Ta BHUIIOTO PIiBHS (HANpHUKIIAA, CTaJis
KPUMIHAJIBHOTO TIPOBA/DKCHHSI abo 1ii eram). OmHak, 3BepHEMO 3HOBY YyBary Ha
HanpamoBanHs B.M. Tpodumenka. 3okpeMa HayKOBEIlb 3ayBaKye€: «II0 HEOOX1THO
3a3HAUMTH, 110 XAPAKTEPUCTHKA CUCTEMH KPUMIHAJILHOTO MPOIECY HASBHICTIO B HHOMY
OCHOBHMX TpOBA)KCHb HE BHYepIyeThcs. Jlo HEl TakoX BKIIOYAIOTHCS OKpPEMi
MIPOBAKCHHs, B OCHOBI SIKMX 3HAXONATHCA MPABOBI BIAHOCHMHHU, IO MAIOTh 1HIIY
CHPSIMOBAHICTh 1 Oe3MmocepeiHhO HE TOB'SI3aHl 3 TUMH, SIKI BUHHMKAIOTh y 3B'SI3KY 13
BUMHCHHSM KPUMIHAJIBHOTO IMPABOMOPYIICHHA. XapaKTePUCTUKAa CYTHOCTI IHX
MPOBAKEHb CKJIAJa€ 3MICT TIpeIMeTa OKPEMHUX HAyKOBUX JOCTIIKEHb, SIKI, 3
ypaxyBaHHSIM CKJIQJHOCTI II€T TpOOJIEMaTHKH, € BKpaid akTyansHUMU» [205, c. 269]. Lo
Horo JaymMKy MH TIATpUMYeMO. | JoCHipKyBaHMM HaMu acnekT KpUMiHaJIbHOI
MPOIECYaTbHOI AISUTBHOCTI Ta KPUMIHAIBHOTO TPOBAKEHHS Ma€ 1HIINY, BIIACHY
CIPSIMOBAHICTH 1 Oe3mocepeHhO HE MOB'SI3aHI 3 TUMU BIJHOCHMHAMHU, SKI BUHUKAIOThH Y
3B'SI3KY 13 BUMHEHHSIM KPUMIHAJILHOTO MPABOTIOPYIIIEHHS, aJie HUMH 0OYMOBJICHHUIA.

Tox, 3HOBY HIAKPECIMMO, IO JOCTIPKyBaHa HaMU ISUTbHICTh Ta I1HCTUTYT
KPUMIHAJIBHOTO MPOLIECYAIIBHOIO MpaBa LUIKOM MOXYTh OyTH OXapaKTepU30BaHI SIK
npoBakeHHs. | Take camocTiiiHe TpolecyadbHe TMPOBA/DKCHHS 3IIMCHIOETHCA Y
cnenu(piuHiii KpuUMIHAIBHIN mnpouecyanbHid (opmi. Lle BrmMBae Ha MOMKIUBICTH
dbopMyBaHHS crienM()igHOTO TPOIECYaTLHOTO TOPSAIKY HOTO peaisailii, K 3a CBOIM
XapakTepoM Ta 3MICTOM O(OPMIIIOEThCSI Ta BTUIIOETBCA B OKPEME CaMOCTiHE
npolecyalibHe TMPOBADKCHHSA, a caMe TpoIlecyallbHe TMPOBAHKCHHA 3 3a0e3MeueHHs
Oe3neku ociO, siki OepyTh y4acTh Y KPUMIHAIBHOMY CYIOYHHCTBI.

Ha miaTBepmpxeHHs i€l koHcTaTali HaBeaemo no3utito [[.B. CimoHoBuua. ABTOD,
JOCHIKYIOUM THUTAHHS OKpeMUx (0CcOOJMBHUX) MPOBA/KEHb, OOIPYHTOBAHO MO0 iX
XapaKTePUCTHK 3ayBaXKye, IO II€ TakKi MPOBADKEHHS, SIKI HE BUPINIYIOTh OCHOBHE
3aBJaHHs KPUMIHAIBHOTO CYIOYMHCTBA PO BCTAHOBIICHHS BUHYBATOCTI Ta MPU3HAYCHHS

MOKapaHHs, TPOTe 0e3 TX BUPIMICHHS B MeXaX KPUMIHAIBHOTO MTPOBAIKEHHS HEMOMIIUBO
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JMOCSATHYTH  3aBJaHb KPUMIHAJIBHOTO  CYJAOYMHCTBA  (ameisiiiHe  OCKap)KCHHS,
3aCTOCYBaHHS 3aMl001KHOTO 3aX0]1y, OCKap KeHHsS 70 Cyay Aiil ciigdoro toiro) [190, c.
229]. BraxkaeMo, 10 Taka KpuMiHaJIbHA TPOIECYaTbHA MISUTLHICTD, SIKA aHATI3YEThCSA Y
IIbOMY JTOCJTIJIKCHHI, IIIJTIKOM B1JINTOB1/Ia€ 03HAKaM Ta Ma€ BJIACTUBOCTI, Ha ski BKasye JI.B.
CimonoBwud i siki B.M. TpodhrMeHKO BiTHOCHTH /IO 0O3HAK KPUMIHATHHOTO MPOIIECYATBHOTO
npoBakeHHs. Lle mae HaM miicTaBy BITHECTH KPUMIHATIBHY MPOIECYATbHY JiSUTHHICTD 3
3abe3nedeHHsT Oe3reku oci0, skl OepyTh y4acTh y KPUMIHAJILHOMY CYIAOUYMHCTBI, 110
PI3HOBHTY OKpeMUX (0COOIMBHX) MPOBAHKEHb.

Tox, 3 ypaxyBaHHSM HaBEJECHOTO, MpOaHali3yBaBIId B POOOTI 1€ MPOBAKEHHS
(po3min 1-2), Buxonsuu 3 miarpumanoi Hamu no3uilii B.M. Tpopumenka, 3anpononyemo
YTOYHEHY HOTO XapaKTEPUCTHKY.

30kpeMa, Ha Hail TOTJsi, 3abe3medeHHss Oe3neku oci0, skl OepyTh y4yacTb Y
KPUMIHATBPHOMY CY/IOYMHCTBI, BU3HAYAETHCS K CAMOCTIHHE MTPOoIiecyaibHE MPOBAKCHHS
gyepe3 Taki HOro O3HAaKM sK: 1) BiacHa MeTa y BUTJISAI JOCATHEHHS KOHKPETHOTO
MPaBOBOIO  pe3yibTaTy (3abe3meueHHss O€3MeKM Ta  3aXUCT  OCOOM-y4acHHKA
KPUMIHAJIBHOTO CYJOYMHCTBA BiJ MNPOTUIPABHUX TOCATaHb), SIK& CTOCY€EThCS
3a0e3MeYeHHs] BUKOHAHHS 3arajlbHUX 3aBJaHb KPUMIHAJILHOTO MPOBAKEHHS (HAJIEKHE
BIJINIPABJICHHS TMPaBOCY/Js1); 2) BIJHOCHA CAMOCTIMHICTh SK IUJIICHOI YaCTUHH
KPUMIHAJBHOTO MPOBAKEHHSI, SIKa CTOCYETHCSI OCOOJIMBUX MPABOBUX Ta MPOIECYATbHUX
BITHOCHH, IO MalOTh 3a0€3MedyBajbHY CIPSMOBAHICTh; 3) CKIQJA€THCA 3 KOMIUIEKCY
B3a€MOIIOB'SI3aHUX 1 B3aEMOOOYMOBJIEHUX MPOLIECYAIbHUX il Ta PIllIeHb 3 3aCTOCYBaHHS
3ax0/1iB 3a0e3neueHHs 0e31eKu; 4) 31ICHIOIThCS YIIOBHOBAaXKEHUMHU Cy0'eKTaMu (OpraHu,
K1 320€e3MeuyIoTh 0e3MeKy Ta 0CO0H, iK1 OepyTh Y4acTh Y KpUMIHAIbHOMY CYJOYMHCTBI);
5) Mae BiacHy MpeAMETHY OCOOJUBICTh MPOIECYaTbHUX BITHOCHH, HE TOB'S3aHUMU 13
MaTepiaIbHO-TIPAaBOBUMH BITHOCHHAMHU (3aCTOCYBAHHS 3aXOJiB 3a0€3MeUYeHHs Oe3MeKu
YYaCHUKIB KPUMIHAJIBHOTO MPOBAIKEHHA); 6) Ma€e 0cOOIMBUI MPOLECYATbHUN MOPSIIO0K
(micTaBy, yMOBH Ta TOPSOK) 3/11MCHEHHS Tako1 AisuibHOCTI (po3ain IV «3actocyBanHs 1
CKacyBaHHS 3aXOJ(iB O€3IMeKH I0JI0 0Ci0, B3ATUX Mia 3axuct» 3akoHy Ykpainu «IIpo
3a0e3nedeHHs Oe3neku ocid, Kl OepyTh y4acTh Yy KpPUMIHAJIBHOMY CYAOUYHMHCTBI»); 7)

peati3yeThCsl 3aBASKH CIeU(IYHUM 3aco0aM 3MIIMCHEHHS TakKoi ISTIbHOCTI (3aX0au
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3a0e3nedeHHs Oe3nekn); 8) ¢opMalizallisi pe3yabTaTiB 1€l MPoIeCyalbHOI JiSIIBHOCTI Y
BIJIMOBITHUX CHENU(IYHUX MPOoleCyaTbHUX PIMICHHSX (PIIICHHS MPO 3aCTOCYBaHHS a0o
PO CKacyBaHHS 3aXO1B 3a0€3MeUeHHsI O€3MEKH ).

[TimcymoByrOUM HaBeACHE Y MIAPO3MIT BIAMITUMO, IO: 1HCTUTYT 3a0€3MedYeHHS
Oe3MeKr y4YacCHUKIB KPUMIHAIBHOTO CYJOYMHCTBA, a TaKOX pPETIAMCHTOBaHA HUM
KpUMIHAJIbHA TpoIlecyalbHa ASUTbHICTh Y HOT0 YMHHIA QOpMi Ta 3 ypaxyBaHHSIM 3MICTy
HOro mpaBoBOi OCHOBU MOTPeOy€e CBOrO BAOCKOHAICHHS, @ YACOM 1 OHOBJICHHS; OCHOBOIO
KOHIICTIIIi 3aXMCTy OCOOM y KpUMIHAJIBHOMY TPOBA/DKEHHI MAa€ CTaTH MPIOPUTET
3a0e3meueHHs ii 0e3MeKku 3 ypaxyBaHHSM BHUMOT MIXHApPOJHUX CTaHIAPTIB Ta CBITOBHUX
MPaKTUK Yy 11K cdepi; 3abe3nedeHHs 0e3neKu oci0, K1 0epyTh ydacTh Y KpUMIHAILHOMY
CYJIOUYMHCTBI, XapaKTEPU3YEThCS SK CaMOCTIHHE TpOIeCyalbHEe IPOBAHKCHHS, III0
BUMara€ Horo HaJeKHOTO HOPMATHBHO-TIPABOBOTO OMOCEPE/IKYBaHHSA CaMe y CTaTTIX
KIIK Vkpainu B mMexax B mMexax po3auty Il «3axoam 3abe3nedeHHs KPUMIHAIBHOIO
npoBakeHHs» KIIK Ykpainu.

BBaxkaemo, 1m0 came Takuil MIAXiJl CHpUSTAME BCeOIUHIN peanmizaiii y cdepi
KPUMIHAIBHOTO CYIOYMHCTBA MOJIOKEHb cT. 3 KoHctuTyuist YKpainu, KO0 JIOIUHY, ii
YKUTTS 1 370POB'sl, 4E€CTh 1 T1IHICTh, HEIOTOPKAHHICTH 1 0€3MEeKy HAWBUIIOIO COIIAIBHOIO
I[IHHICTIO, & YTBEPKEHHS 1 3a0€3MeUeHHS MPpaB 1 CBOOO1 JIFOUHU € TOJIOBHUM 00OB'SI3KOM
nepkaBu. | Ha rmOOKe MEepeKOHAHHS aBTOpa TaKWUM MIAXIA 10 YTBEPJKEHHS Ta
3a0e3reyeHHs mpaB 1 cBOOO 0cOOM HE TUIBKH y cepl KPUMIHATBHOTO CYJOUYMHCTBA €

OJIHIEIO 3 YMOB p030y10BH Y KpaiHU SIK JEMOKPATUYHOI, COLIAJILHOT Ta IPABOBOT JIEPKaBH.

BucHoBku 10 posainy 3

3BepTaeThCs yBara Ha Te, 110 y 0araTbOX KpaiHaX CTBOPEHHS, 3alpOBaKEHHS,
PO3BUTOK Ta yIOCKOHAJIIEHHIO IHCTUTYTY 3aXUCTY CBIAKIB Ta aHAJOTTYHUX MPOTPaMH, 1110
nitoth y CIIIA, BenukoOpuTanii Ta kpainax €Bpomnu, 00yMOBIJICHO MOTpeOO0I0, TO-TeplIie,
e(eKTUBHOTO 3aMO0ITaHHs Ta MPOTU/IIT 3IIOYMHHOCTI, 0COOJIMBO HAUTSKYMM ii TIPOsiBaM,

MO-JPyTe, Y CTBOPEHI HAJIEKHUX YMOB IS 3/IIHCHEHHS! KPUMIHAJILHOTO CYZ0YMHCTBA, MO-
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TpeTe, BUPILISHHAM 3aBJaHHS 3 3aXUCTY MpaB 1 cBoOoA ocodu y miit cdepi. Y O6ararbox
KpaiHaxX OIpallbOBaHO Ta BIPOBAKEHO y MPAKTHKY J1€BI MEXaHI3MU 3a0e3MeueHHs
Oe3meku ocib, ski OepyTh y4yacTb y KPHMIHAJIbHOMY CYJOUYMHCTBI (TEPEBAKHO SK
mporpamMa 3axHCTy CBIJKIB). BpaxyBaHHS Ta BIIPOBA/DKCHHS 3apyOiKHOTO JIOCBITY
BU3HAETHCA OJHMM 3 TIEPCICKTHBHUX HAMPSAMIB  yIOCKOHAJICHHS BITYU3HSIHOTO
KPUMIHAIBHOTO MPOBA/KEHHS B IIJIOMY Ta 30KpeMa JIOCIIHKYBaHOTO 1HCTUTYTY. OqHaK
ajanTarlisl Takoro JIOCBITYy Ma€ BIAOYBAaTHCS 3 ypaXyBaHHSIM HaIlllOHAJIBHUX MPABOBHUX
Tpaaullii, HasIBHUX €()EKTUBHUX MPAKTHUK 3aCTOCYBaHHS 3ac001B 3a0e3meueHHs Oe3neKu
YYaCHUKIB KPUMIHAIBHOTO MPOBAKEHHS.

[TinTBEpIKY€ETHCS TEPCIIEKTUBHICTh PO3BUTKY 1HCTUTYTY 3a0€3MEUCHHS O€3MeKH
oci0, gki OepyTh yd4acTb y KpPUMIHAJIbHOMY CYAOYHMHCTBI, SIK MDKramyseBoro. Lle
nependavyae He TUIBKU OIPAIIOBAHHSA MHUTAHHS €IMHOI HOPMATHUBHO-IPABOBOI OCHOBU
HOro ICHYBaHHS, 30KpeMa 3aBASKU 00 €JHAHHIO MOJIOKEHb 3aKoHIB Ykpainu «lIpo
3a0e3neyeHHs O0e3neKku oci0, sIKl OepyTh y4acTh y KpUMIHAIBHOMY CyAOYMHCTBI» «lIpo
JIEp>)KaBHUM 3aXUCT TMPAI[iBHUKIB Cydy 1 IPaBOOXOPOHHUX OPraHiB» Yy €IUHUM,
KOMIUIEKCHU HOPMATUBHO-NIPABOBUM aKT. BaXJIMBUM € TakoX OIpalfOBaHHS Ta
3aMpOBa/KEHHS CHUCTEMH TPABOBUX, OpraHi3alifHUX, TEXHIYHHMX, COIIAJbHUX,
EKOHOMIYHUX, TICUXOJIOTIYHHUX 3aXO0/IiB, CIPSIMOBAHUX HA 3aXUCT KHUTTS, XKHUTJIA, 370POB'S
Ta MallHa Takux ocCi0 BiJl MPOTUIPABHUX MOCITaHb, @ TAKOX iX MIATPUMKY YIIPOJIOBK
MIEBHOTO Tepioay Al MUX 3aXoiB. BaXIWBUM € TakoX pPO3B'SI3aHHS TMHUTAHHS IIOJ0
3aCTOCYBaHHA HOpPM IHCTUTYT 3a0e3mneueHHsi Oe3neku oci0, Akl OepyTh ydwacTb y
KPUMIHAJIbHOMY CYJOYMHCTBI, B IHIIMX IOPUCAMKIIAX, 30KpeMa, LUBLIHHOIO,
aJIMiHICTPATUBHOTO, TOCIIOIAPCHKOTO, KOHCTUTYIIMHOTO CY/IOUYNHCTBA.

JloBeAeHO, WO IHCTUTYT 3a0e3MeueHHs] Oe3MEeKU YYACHHUKIB KPUMIHAIBHOTO
CYJIOUYMHCTBA, a TAKOXK PErJlaMEHTOBaHA HUM KpHUMIHAJIbHA TIPOIECyaabHa JISUTHHICTD Y
Horo ynHHIM (opMi Ta 3 ypaxyBaHHSM 3MICTy MOro MPaBOBOi OCHOBHU MOTPEOYy€E CBOTO
BJIOCKOHAJICHHS, @ 4acoM 1 OHOBJICHHs. lle 3HaxoauTh CBOE MIATBEPHKEHHS B aHai3i
HOPMAaTUBHO-TIPABOBUX AaKTIB y 1Iid cdepi 30KkpemMa 1 MIKHAPOMHUX, a TaKOXK
MPaBO3aCTOCOBHOI MPAKTUKHU Ta y3araJbHEHHSIM Ipallb HayKoBIiB. Lle akTyamnizye nepen

3aKOHOJABIEM IMHUTAHHS BXKUTTS 3aXOAIB J0 PO3POOKH KOHLEMIT JepKABHOTO 3aXUCTY
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CYJUIIB, TIPAIlIBHUKIB CYIy, NMPAaBOOXOPOHHUX OpPraHiB Ta 0cCi0, sAKi OepyTh ydacTh Y
KPUMIHAJIBHOMY CYJIOYMHCTBI, a TAKOXK OMpAIIOBAHHS HA 1i IPYHTI HOBOi HOPMATUBHO-
MIPABOBOI OCHOBH 3/IIHCHEHHS BIAMOBITHOI MISTTHHOCTI 3a0€311eUyBaIbHOTO XapaKTepy.
3a0e3neueHHst Oe3neku oci0, siki OepyTh y4acTh Y KPUMIHAILHOMY CYAOYMHCTBI,
XapaKTepU3yEThCA K CAaMOCTIIHE MpOoIeCyallbHE MPOBA/KEHHS Yepe3 TaKi HOT0 O3HAKU
sK: 1) BacHa MeTa (HaJIeKHE BiIIIPABICHHS MPaBOCYJIs); 2) BiTHOCHA CAMOCTIHHICTB; 3)
CTAaHOBUTbH KOMILJIEKC B3aEMOIIOB'SI3aHUX MTPOLIECYATTbHUX /1M Ta plllIeHb; 4) 311 CHIOIOTHCS
YIIOBHOBAKEHUMH Cy0'eKTaMu (Oprau, siki 3a0e3meuyioTh 0e3MeKy Ta 0coou, siki 6epyTh
y4acTh Y KPHUMIHAJIBHOMY CYJOYMHCTBI); 5) Mae BIIACHUW MpeAMET MpolecyaTbHUX
BIJTHOCHH (3aCTOCYBaHHS/CKaCyBaHHS 3aX0/IiB 3a0e3MeUeHHs Oe31eKn); 6) Mae 0COOIMBUIA
IpoLeCcyaTbHUN MOPSAOK (IiACTaBH, YMOBU Ta IMOPSAOK) 3AIMCHEHHS; 7) peani3yeThes
3aBIIAKM crienupiyHUM 3acobam ii 371HCHEHHS — 3axojaM 3a0e3redeHHs Oesreku; 8)
dbopmaitizyeTbes y BIAMOBIIHUX MPOIIECYaTbHUX PIMICHHSIX (PO 3aCTOCyBaHHS ab0 Mpo
CKaCyBaHHsI 3aX0/11B 3a0e3neueHHs 0e3neku). Lle BuMarae iioro HaJie’>KHOro HOPMaTUBHO-

paBoBOTo onocepeaKyBaHHA caMe y ctartsax KIIK Ykpainu.
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BUCHOBKHA

1. OOTpyHTOBYETHCS MO3UIIIS, IO TIOSIBA IHCTUTYTY 3a0€3MeUeHHS O€3MeKH 0Ci0, SKi
OepyTh y4acTh Y KpUMIHAIBHOMY CYJIOYMHCTBI, Y HalllOHAJLHOMY IIpaBl OKPIM MOTpeOH y
OPOTHIIT 3JIOYMHHOCTI Ta CTBOPEHI HAJEKHUX YMOB JUIS 3IHCHEHHS KPHUMIHAIBHOTO
CYIOYHHCTBA, Oyno OOYMOBJIEHO BHMOIOIO BIOOpPaKEHHS Yy KPUMIHAJIBHOMY
MpoliecyaaIbHOMY MpaBi Ti€l 3MIHU MPIOPUTETIB Y CYCHIJILHOMY KHTTI, sIka BiaOysacs 3
MOMEHTY 3100yTTS YKpaiHOI HE3aJIeKHOCTI, J€ JIOAWHA 1i, KUTTS 1 3I0POB'sS, YECTh 1
TIHICTh, HEJOTOPKAHHICTh 1 Oe3reka Oy BH3HAHI HAWBHIIOIO COIIABHOO IIHHICTIO.
3anpoBa/PKEHHs. IILOTO 1HCTUTYTY 3a0€3MEUMSI0 MOXKIIMBICTH CTBOPEHHS YMOB IS
HAJIC)KHOTO BIAMPABICHHS MPABOCYAIS IMUIIXOM 3aXHCTY BiJ MPOTUIIPABHHUX IOCSITaHb
npaB 1 cB00O 0ci0, sIKi OEpyTh y4acTh Y KPUMIHAILHOMY MPOBaKeHHI. OHTOIOTTYHOIO
OCHOBOIO IIbOTO IHCTUTYTY € T€, IO BiH PErIaMEHTYyEe YMOBHU peajlizaiii 00OB’A3KYy
JieprKaBH 3 3a0e31neueHHs 0e3MeKN YYaCHUKIB KPUMIHAIBHOTO CY/TOUNHCTBA.

Y pe3ynbrari y3aradbHEHHS HAyKOBUX IIpallb, MPHUCBIYCHUX MPOOIEMATHII
3a0e3neyeHHss Oe3neku oci0, skl OepyTh y4acTh y KPUMIHAJIBHOMY CYJIOYMHCTBI, IO
OCHOBHUX CKJIQJIOBUX, SIKI XapaKTEPU3YIOTh Ta BU3HAYAIOTh 3MICT Ta MIPOSBH BIMIOBITHOTO
sSBUIIA Y cdepl KPUMIHAIBHOTO MPOIECY, BITHECEHO MUTAHHS: TMOHSTTS, CYTHICTh Ta
3HaYeHHS 3a0e3MeyeHHs Oe3MeK YYaCHUKIB KPUMIHAJILHOTO CYJJOUYMHCTBA K IPABOBOIO
IHCTUTYTYy Ta OCOOJMBOTO PI3HOBUAY IPaBO3aCTOCOBHOI isUTBHOCT; HOPMATHUBHO-
IIPABOBE PETYJIIOBAHHS 3a0€3MeUeHHs 0e3MeKH yYaCHUKIB KPUMIHAIBHOTO CYJOYMHCTBA, a
TaKOX pOJb 1 3HAYCHHS CHCTEMH JDKEpes, SKI MICTATh BIANOBIAHI HOPMH, IO
3a0e3Meuyl0Th BPETYJIIOBAaHHS BIJIMOBIAHUX IMPABOBIAHOCHH; 00 €KTH 3aXWCTy MiJa 4ac
3a0e3neyeHHs 0e3neku oci, skl 0epyTh y4acTh y KpUMIHAIBHOMY CYIOYMHCTBI; Cy0 €KTH
KpUMIHATBHHUX TPOIECYaTbHUX MPABOBIAHOCHH 3 MIPUBOY 3a0€3MeueHHs Oe3Meku ocio,
K1 OepyTh y4acTh Y KPUMIHAJIbHOMY CYJIOYHHCTBI, iX MpOLIeCyalibHI MpaBa Ta IOPUIANYHI
000B’sI3KH; MiICTaBH Ta MOPSIOK 3aCTOCYBAaHHS 3aX0/11B 3a0€3MeYeHHS O€3MEeKH YYaCHUKIB
KPUMIHAJIBHOTO TIPOBA/PKCHHS, YMOBM Ta BHUMOTH JO YXBAJICHHS BIiJIIOBIIHUX
MpolecyalbHUX pillieHb; MDKHAPOAHUN JOCBIJ B 4YacTUHI 3a0e3reueHHs Oe3neKu

YYaCHHUKIB KPUMIHAJIBHOTO CYJOYMHCTBA Ta MOXKIIUBICTh MOTO 3aCTOCYBaHHS B YKpaiHi;
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NUISIXA yJIOCKOHAJIEHHSI Ta MPIOPUTETHI 3aXOAU MIOAO0 MIABUIIEHHS MIEBOCTI IHCTUTYTY
3a0e3rneueHHs] O€3MEeKH YYaCHUKIB KPUMIHAJIBHOTO CYJAOYMHCTBA Ta €(QEKTUBHOCTI
3aCTOCYBAaHHS OKPEMHX 3aXO0/liB 3a0e3MMeueHHs X OC3MEeKH.

2. OOIpyHTOBYETBCS JIyMKa, IO MOHATTS «3a0e3MeueHHs Oe3MeKd YYaCHUKIB
KPUMIHATBHOTO CYIOYMHCTBA» PO3TISAAAETHCS K YaCTHHA KPUMIHATLHOTO TPOBAIKECHHS
3a0e3MMeuyBaIbHOTO XapaKkTepy. 3BEpPHYTa yBara Ha KOMIUIEKCHHUM XapakTep 3a0e3medeHHs
0€3MeKr YYaCHHUKIB KPUMIHAJILHOTO CYIOYMHCTBA, SIKE MICTUTH €JIEMEHTH MPaBOBOIO,
IpOIeCYalIbHOTO, OpraHi3allifHO-TEXHIYHOTO XapakTtepy. IIpomoHyeTbcs BUAUIATH
CTPYKTYpPY BKa3aHOI'O €JIEMEHTY KPUMIHAJIBHOTO IPOBA/KEHHS, a came: CyO €KTHUM
CKJIaJ, 3aco0M 3/IACHEHHS, 00’€KT 3a0e3neueHHs, AisUIbHICHA (IIpoLieaypHa), MpaBoBa
CKJIQJIOB1 Ta METa 3aCTOCYBaHHS. 3BEPTAETHCS yBara, 0 CYTHICTh Ta 3MICT 3a0€3MeUeHHS
O€3MeKr YYaCHHUKIB KPUMIHAIBHOTO CYJOYMHCTBA OOYMOBJICHMI BH3HAHHSM Ha PIBHI
Koncturymii Ykpainu moauHu Ta ii Oe3MeKkd HaAWBUILNOI COLIAJILHOIO I[IHHICTIO Ta
TIOKJIaJICHHS Y 3B’SI3KY 3 IIUM Ha JepKaBy, OPTaHM JEePKaBHOI BJIaIH, iX IMOCATOBUX OCi0
000B’s13Ky yTBEpKCHHS 1 3a0€31eUeHHS MpaB 1 CBOOO,T JIFOAMHH, B YaCTHH1 3a0€3IICUCHHS
il Oe3mneKku 30kpema y cpepi KpUMiHAIBHOTO CYJJOUMHCTBA. L[5 BIacTUBICTh Ma€ BiAHANUTH
CBOE BiJIOOpaKEeHHSI B 3MICTI I[bOoro siBUINA. (CTOCOBHO 3HA4YEHHS KPUMIHAIBHOT
MpolleCyalbHOI ISTILHOCTI 3 3a0e3MedeHHs Oe3MeKM YYaCHUKIB KPUMIHAIBHOTO
CYJIOYMHCTBA, TO 3aBJSKH 3aCTOCYBAHHIO BIAMOBIAHUX 3aX0JiB 3a0e3medYeHHs] O€3MeKu:
no-tepie, BiAOYBAETbCS 3aXUCT JKUTTSA, SKUTIA, 370pOB'S Ta MalHA YYacHHKA
KPUMIHAJIBHOTO TIPOBA/HKCHHS BiJl TMPOTUIPABHUX TOCATaHb, MO-IPYTre, CTBOPIOIOTHCS
YMOBH JUIsl HAJICKHOTO 3IIMCHEHHS TMPABOCYAs (KPUMIHAJIBLHOTO IMPOBAKEHHS), TO-
TpeTe, 3a0e3MevyyeThCsl BUKOHAHHS 3aBJaHb KPUMIHAJILHOTO TIpoBa/pkeHHS. Lle
XapaKTepu3ye BKAa3aHUUM IHCTUTYT KPUMIHAJIBLHOTO MPOLECYabHOTO IMpaBa K Pi3HOBU]
KPUMIHAIBHHUX TPOIECYAIbHUX TapaHTId MpaB OCOOHM, a 3aKOHOJABYO 3aKpilieHa MeTa
HOTO 3acTOCyBaHHS — CTBOPEHHS HEOOXITHUX YMOB JUIsl HAJIEKHOTO BiAMPABIICHHS
MPaBOCY/IJIs, PO3KPUBAE MOTO CYTHICTD 1 SIK TapaHTIli BUKOHAHHS 3aBJaHb KPUMIHAIBHOTO
npoBaKeHHs. BusHaHHS Oe3nmexku 0coOM NpIOPUTETHUM OO0’€KTOM 3aXHUCTy y BCIX il
MposiBax Ta 3a0e3MeUYeHHs TapaHTyBaHHS O€3MEeKH 0CO0M Y KpUMIHATBHOMY ITPOBAKEHHI

Jla€ MiJCTaBH BECTH MOBY IIPO BUIUICHHS SIK €JIEMEHTY CTaTyCy OCOOM y KpUMIHAIBHOMY
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CYJIOYMHCTBI TTpaBa Ha OE3IeKy MOPs 3 IHITUMU MPOIIeCYaTbHUMU MIPaBa, y TOMY YHCII 1
TICHO OB’ SI3aHMM 3 HUM TPaBOM Ha 3a0€31eUeHHs OE3MEeKH.

3. dx cxiamoBa YacTWHA MPOIECYATBbHOI ISIBHOCTI, SKa Ma€ MiCIe i dYac
KPUMIHAJIBHOTO TMPOBAKEHHS, 3aCTOCYBAaHHS 3ax0JiB Oe3Mmeku 11010 ocid, siki 0epyTh
y4acTh y KPUMIHAJILHOMY CYOYMHCTBI, MOKE 3IIACHIOBATHCS BHUKJIIOYHO Yy TPABOBIH,
IOPUIMYHO BH3HaueHi ¢opmi. Hacmigkom Takoro omocepeaKyBaHHS HOpPMaMu
KPUMIHAIBHOTO MPOIECYaTbHOIO M HU3KM 1HIIUX Taly3ei mpaBa BKa3aHOI JiSUTbHOCTI Ta
NPaBOBIAHOCHMH € HACTYMHI IOPUANYHO 3HAUYYINl CUTyallli, CTaHM Ta HACIIAKH:
CTBOPIOETHCSL MPaBOBAa OCHOBA IPOLIECYaTbHOI JISIIBHOCTI MO 3aXUCTY XKHUTTA, KUTJA,
3JIOpOB'sl Ta MaifHa y4aCHUKIB KPUMIHAJIBHOTO TTPOBAJIKEHHSI B1Jl POTUIIPABHUX MOCSITAaHb
yuM 3a0e3MleuyeTbcs peallizailisi TaKoro 3aBJaHHS KPUMIHAJIBHOTO IPOBAKEHHS SIK
OXOpOHa IpaB, cBOOOJ Ta 3aKOHHMX IHTEPECIB MOT0 yYaCHMKIB; BU3HAYAIOTHCS YMOBH,
M1JICTaBU, OPSAA0K, (GOPMH 3aCTOCYBAHHS Ta BUIU 3aX0/1iB O€3MEKHU 111010 0Ci0, sIK1 OepyTh
y4acTh y KPUMIHAIBHOMY CYJOYMHCTBI, TOOTO YTBOPIOETHCS BIAMOBIJIHA MPOLIECyaIbHA
¢dopMma Ta MOPSIOK iX 3aCTOCYBAHHS; BU3HAYAETHCS 3MICT, XapakTep Ta KOJIO MPaBOBHUX,
OpraHi3aliifHO-TEXHIYHUX Ta IHLIMX 3aXO0JlIB, CIPSIMOBAaHUX HA 3aXUCT KUTTS, KUTIA,
3JIOpOB'sl Ta MaiiHa WX OCI0 BiJ MPOTUIIPABHUX MOCITaHb, TOOTO 3aKPITUTIOIOTHCS 3MICT Ta
KOJO 3axOAiB O€3MEeKH; pPErIaMEeHTYETbCSl KPUMIHAIBHUM MPOLECYaTbHUI CTaTyc
YYaCHHKIB BIJIMIOBITHUX BIJIHOCHH 3 MIPUBOAY 3aCTOCYBAHHS 3aXOMA1B O€3MeKH 1040 OcCi0,
K1 OepyTh y4acTh y KpUMIHAJILHOMY CYJOUYMHCTBI, B YAaCTHHI BU3HAYEHHS iX IpaB Ta
00O0B’sI3KIB, OOYMOBJICHMX peali3alliel0 BKa3aHUX 3aXOMiB; B LIJIOMY CTBOPIOIOTHCS
HEOOX1THI YMOB ISl HAJEKHOTO BIANPABICHHS NPABOCYAsS Ta BUKOHAHHS 3aBlIaHb
KPUMIHATBHOTO TTPOBAKCHHSI.

BianoBigHO 10 OTpUMaHuX peE3yJbTaTiB BKa3yeEMO Ha BaXJIMBE 3HAYCHHS
HOPMAaTHUBHO-TIPABOBOTO PETYJIIOBAHHS 3a0€3MeUeHHs O€3MEKN YIaCHUKIB KPUMIHATBHOTO
CYJIOUYMHCTBA K HOTr0 OCHOBH Ta 3aC00Y 3aKpIIJICHHSI BIMIOBIIHOTO TPaBOBOIO IHCTUTYTY.
Biamivaemo, 1o 3akpimieHuid B OCHOBHOMY 3akoHi MPIOPUTET YTBEPKCHHS Ta
3a0e3rneueHHs MpaB 1 CcBOOOA JFOAWHHU, il KUTTA 1 3I0pOB'S, YECTh 1 TiTHOCTI,
HEJIOTOPKAHHOCTI 1 0€3MeKH, pealli3yeThbes Y KpUMiHAIBHOMY Tpolieci y ¢popmi 000B'sSI3KY

JiepKaBH Ta 3a0e3Meuy€eThCs 3aBASKU AISTIbHOCTI YIIOBHOBAaXEHUX JIEP>KaBHUX OpPTaHiB Ta
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iX MocajoBuX 0ci0 y TOMy YHCIII Ha YCIX CTaisAX Ta opMax KpUMIHAIBHOTO CYI0YMHCTRA.
Ile 06yMOBITI0O€ HEOOX1HICTh B1I0OPaKEHHS BKa3aHOT OCHOBOITIOJI0KHOT KOHCTUTYIIIHHOT
HOPMH 100 3a0e3MeueHHs 6e3neKu 0coou y KpUMiHAIbHOMY IIPOBA/KEHH1 Ha PiBHI HOTO
3aBJlaHb IUIIXOM BHeCeHHs AomnoBHEHb 10 cT. 2 KIIK VYkpainu, gk ckianoBoi 3acaau
BEPXOBEHCTBA ITPaBa, 3aBSTKA BHECCHHIO B 1111 YaCTHHI JonoBHEHB /10 CT. 8 KITK Ykpainn,
a TakoX 0a30Ba MOTO periiaMeHTallis Mae OyTH 37iiICHEHa B MeXaX 1HCTUTYTY 3aXOJliB
3a0e3MeyeHHs] KPUMIHAJILHOTO MPOBAI>KEHHSI.

4. Y pe3ynbTaTi MPOBEACHOTO AOCTIKEHHS TMUTAHHS 00 €KTIB 3aXHCTy ITiJ 9ac
3a0e3neyeHHss Oe3meku oci0, siki OepyTh y4yacTh Yy KpPHUMIHAJIbHOMY CYJIOYHUHCTBI,
OTIPaIlbOBAHO Ta MPOMOHYIOTHCS HACTYITHI BU3BHAYCHHSI, SIK1 XapaKTePU3YIOTh TaKi BaXKJIUBI
JUISL PO3KPUTTS TEMH JUCEpTalli MOHATTA fAK: OO'€KT 3aXUCTy y KPUMIHAIBHOMY
MPOBAKEHHI — II€ BHU3HAUEHI Yy KPUMIHAJIHLHOMY IMPOIECYAIbHOMY 3aKOHI SIBHUIIA,
3a0e3MeueHHs] OXOPOHH Ta 3aXHCTY SKHUX Yepe3 1X 3HAUYIIICTh sl TIOAWHU, CYCIUIBCTBA,
Jep’KaBU € 3aBIaHHSAM KPHUMIHAJIBLHOTO TIPOBA/DKCHHS, IO Tependavyac BUMHCHHS
BIJIOBIIHUX i Ta BXKUTTS NIEBHUX 3aXO/IB 3 00Ky YIOBHOBKEHHUX JIEPKaBHUX OpraHiB
Ta iX MOCaJ0BUX OCI0; 00’€KT 3aXMCTy Mij yac 3abe3nedeHHs1 Oe3neku ocid, skl OepyTh
y4acTh Y KpUMIHATIBHOMY CYJIOUMHCTBI, — I1€ SIBUIIA, IPEMETH, sIKI MatOTh MIEBHY 1IHHICTh
Ta 3HAYEHHS IS OC10-yYaCHUKIB KPUMIHAJIBLHOTO MPOBAHKEHHS, SK 1 cami 11 ocolw,
HOPMaJbHOMY ICHYBaHHIO $KHX, 4Yepe3 Yy4acTb BIJNOBIAHUX OCIO Yy BHSIBIICHHI,
MOTEpPEe/PKeHHI,  MPUIIMHEHHI, PO3KPUTTI  abo  pO3CHiAyBaHHI  KPUMIHAIBHHUX
MIPABOIIOPYIIICHB, a TAKOXK Y CYJIOBOMY PO3TJISiI KpUMiHATBHHX ITPOBAKEHB CTBOPIOETHCS
3arpo3a BiJ MPOTUIIPABHUX Jii 1 TOMYy BOHH € TMPEAMETOM OXOPOHH (3aXUCTY) 3aJIst
3a0e3MeyeHHs] X HEJIOTOPKAHHOCTI Ta HOPMAaJIbHOTO IiCHYyBaHHS (OyTTS), a TaKoXK
CTBOPEHHS HEOOX1JHUX YMOB JIJIs1 HAJIC)KHOTO BIJAMPABICHHS MPABOCYIJIS.

Y poOoti oOrpyHTOBaHa TOYKa 30py, IO 3 YpaxyBaHHSAM peamizalii y
KPUMIHAIBHOMY MPOLIECYaTIbHOMY IpaBi SIK HOT'0 11€0JI0TTYHOT OCHOBH 3aca/id TyMaHI3My
Ta 3I1MCHEHHS HOPMATHBHO-IIPABOBOI perjiaMEHTallli KPUMIHAIBHOTO MPOBAXKEHHS 3
MO3UIIT JTFOAMHOIIEHTPU3MY JI0 YUCIIa 00 €KTIB 3aXMCTYy i Yac 3a0e3MedeHHs: 0e3meKu
0ci0, skl OepyTh y4acThb y KPUMIHAJILHOMY CYJOYMHCTBI, BAPTO BIIHECTH IIUPOKE KOJIO

SBUILI, SIKI Hacammepen 3a0e3NnedyyloTh OXOPOHY BCHOTO CIEKTpa MpaB Ta 3aKOHHHUX
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1HTEpeCIB 0COOM-YYaCHUKA KPUMIHAIBHOTO TPOBA/DKEHHS, a TAaKOX 3aBASKU I[bOMY
CIPUSIIOTH CTBOPEHHIO HEOOX1THUX YMOB I HAJISKHOTO BIANpPaBICHHs npaBocys. Jo
YHCJIa TAKUX 00’ €KTIB 3aXHUCTY MIPOIIOHYETHCS BIAHECTU: )KHUTTS, 3JI0POB's, BIIACHICTb, 1HIIII
0COOHMCTI HEeMalHOBI Ta MaWHOBI IpaBa Ta I1HTEpPECH MHUX OCI0, a TaKOX HaJCKHE
3MIACHEHHS HAJaHUX YYacCHMKAM KPHUMIHAIBHOTO NPOBA/KEHHS TMpaB 1 BUKOHAHHS
MOKJIQZICHUX Ha HUX 3aKOHOM 00O0B’sI3KiB. 3alpOIIOHOBAHO 1IeH MepeiK 00’ €KTIB 3aXUCTY
3aKpIMUTH Y HOPMAaTUBHOMY BUTIISiAL Y cT. 1 3akony Ykpainu «lIpo 3a0e3neuenns 6e3nexu
0ci0, Kl 6epyTh y4acThb y KpUMIHAIBHOMY CYZAOYHHCTBI».

5. ¥V poGoti chopMyabOBaHO MOHATTS «YYaCHUKH (CyO’€KTH) KpUMIHAIBHHUX
MpOolEeCyaTbHUX TMPABOBIAHOCUH 3 3a0e3rnedeHHs Oe3neku oci0, ski O0epyTh y4yacThb y
KPUMIHAJIBHOMY CYAOYMHCTBI». Tak, MiJ HUM IPONOHYEMO PO3YMITH B3a€EMOJIIOUY
CUCTEMY JIep’)KaBHMX OpTaHIB Ta iXHIX MOCaI0OBUX (CIy>KOOBHX) 0cCi0, (I3MUHUX Ta
IOPUANYHUX OCI0, MpOIECYalbHHM CTAaTyC SKUX TNepeadadyeHo KpPUMIHAIBHUM
MPOLIECYATTbHUM 3aKOHOJIABCTBOM, SIK1 3[IIMCHIOIOTh IPOLECYaTbHY AISUIBHICTD Y (opMi
BUKOPUCTaHHS MPOLIECYyaJbHUX IpaB Ta BUKOHAHHS MPOLECYalbHUX OOOB’S3KIB, IO
BI1OOpaXyI0Th BUKOHYBaH1 HUMHU (DYHKLIT 3 MPUBOY 3/11MCHEHHS 3aX0/11B, CIIPSIMOBAHUX
Ha 3aXUCT KUTTS, )KUATIA, 3I0POB'S Ta MalfHA OKPEMHX OC10 BiJl MPOTUIIPABHUX MOCSTaHb,
3 METOI CTBOPEHHSA HEOOXIJIHHUX YMOB JUIsl HAJEKHOTO BIANPABICHHS MPaBOCYAJS.
HaBenene Bu3HaueHHS BBaXaeMo (GOPMYITIOBAHHIM Yy «IIMpOKoMy» (opmarti. s
3pYYHOCT] 3alpOIIOHOBAHO TaKOXK HOTO «CKOPOYEHY» pPENakiilo: YYaCHUKH (CyO’ €KTH)
KPUMIHAJIBHUX MPOLECYAIbHUX TIPABOBITHOCHH 3 3a0e3leyeHHs Oe3neku ocid y
KPUMIHATBHOMY CYJOYMHCTBI — II€ JIepKaBHI OpraHd, iX MOcamoBi ocoOu, ¢i3uyHi 1
IOPUINYHI 0COOU, MPOLIeCyaTbHHUM CTATyC IKMX BU3HAUEHO 3aKOHOM, 1[0 PEai3yI0Th CBOI
nmpaBa i OOOB’SI3KM 3 METOI 3aXMCTy JKUTTS, JKUTJIA, 3I0POB’S Ta MaiHa oci0 BiA
IPOTUIIPABHUX MOCATaHb Ul 3a0€3MEUEeHHS HAJIEXKHOTO IPABOCYAJIS1. 3 METOI0 YCYHEHHS
3aKOHO/ABYOI KOMI31i II0JI0 OOMEXKEHOCTI Kojla oci0, siIKi MOXYTh OyTH CcyO’eKTaMu
3aCTOCYBAaHHSA 3aXxO/IB 3a0e3Me4eHHs O€3MeKku y KPUMIHAIBHOMY CYJIOYMHCTBI,
nporonyemo cT. 2 3akony Ykpainu «IIpo 3abe3neuenns 6e3neku ocio, siki 6epyTh y4acTh
y KpUMIHAJIbHOMY CYJOYMHCTBI» JOMOBHUTH YACTUHOIO TPETHOI HACTYITHOIO 3MICTY: «3a

HasIBHOCTI JJAHMX, 1110 CB1AYaTh PO HASIBHICTh pEaJIbHOI 3aTPO3H )KUTTIO, 370POB'I0, JKUTILY
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1 MaitHy OyJ1b-K01 0c0o0H, sika Oepe 0cOOUCTY yuacTh a00 3aTydaeThes 0 KpUMIHATBHOTO
MIPOBA/KECHHSI, 3aX0I1 OE3MEeKH MOXKYTh 3aCTOCOBaHi 1 /10 1HIIKMX 0ci0». BBakaemo, 110
Take pO3B’sI3aHHS MUTAaHHA KOJa CYO’€KTIB KPHUMIHAJBHUX  MPOLECyaTbHUX
MPaBOBITHOCKUH 3 TIPUBOAY 3abe3reueHHs Oe3neku ocid, sKki OepyTh yd4acTh y
KPUMIHAJILHOMY CYAOYHMHCTBI, OUTBIIOI0 MIpoIo BiamoBimae 3Mmicty cT. 3 Koncturymii
Ykpainu.

6. BcranomieHo, 1m0 KpuUMIHAJIbHA MpolecyalibHa ¢opMma JisUIBHOCTI 3
3abe3neueHHs O6e3meku ocid, ki OepyTh y4yacThb Y KPUMIHAJIBHOMY CYJOYMHCTBi, Mae
BAYJIMBE 3HAYCHHS JUIsS JOCATHEHHS METH ICHYBaHHS BKA3aHOTO MPABOBOTO THCTHUTYTY.
3o0kpeMa i JOCIPKYBaHOT YaCTUHU KPUMIHAIBHOTO TTPOBAKEHHSI BOHA Ma€ HACTYITHE
3HAYCHHS: BUCTYIIA€E 3aIOPYKOI0 BUKOHAHHS 3aBJAaHb KPUMIHAIBHOTO CYJOYMHCTBA MI0/I0
CTBOPEHHSI HEOOXITHMX YMOB JIJIsl HAJEKHOTO BIAMPABICHHS MPaBOCYIJIS; € TapaHTIEO
3a0e3eyeHHs MpaB, CBOOOJ] 1 3aKOHHUX 1HTEPECIB JIFOJAUHUA — YYACHUKIB KPUMIHAIBHOIO
MPOBA/KEHHSI; CTBOPIOE OMTUMAJIbHI YMOBH 3/11MCHEHHS] KPUMIHAIBLHOTO CYJIOYMHCTBA B
YacTHHI 3a0€3MeUeHHs 0€3MeKH HOTO YUYaCHHUKIB 3aB/ISIKU 3a0€3MEUEHHIO 3aXUCTY KUTTH,
JKUTJIA, 3I0POB'Sl Ta MaliHa 1IuX OC10 BiJl MPOTUNIPABHUX MOCSTaHb. Y UCEpTallli HAaBEJEHO
OaueHHs! CUCTEMHM €TalliB MPOBAKEHHS 3 3aCTOCYBAHHS 3aXO/I1B 3a0e3reueHHs Oe3MeKu
0ci0, 5Kl OepyTh y4acTb y KpUMIHAJIbHOMY CyJIOYMHCTBI, peasii3allisi sIkuxX Bi10yBa€eThCs y
BIJIMOBIAHIN MpouecyanbHii ¢opMi. J[o cucTeMu TakuxX €TamiB MPONOHYEThCS BIIHECTH:
1) eran HaAXOKEHHS Ta MPUHHATTS 3asB (MMOBIOMJIEHB) a00 OTpUMaHHS ONIEPATUBHOT YU
1HIIO1 1HPOpMAIIT PO HASIBHICTh 3arpo3M KHUTTIO, 3J0POB’I0, JKUTIY UM MalHy 0ci0, K1
MaloTh MPaBO HA 3aXUCT; 2) €Tal TMEpPEeBIPKA OTPUMAHOI 3asBH (TOBIIOMJICHHS)
YIOBHOBXEHUM OPTaHoM; 3) eTan MPUHHSATTS pillieHHs (MOCTaHOBU a00 yXBajik) IMPO
3aCTOCYBaHHA 3axOJlIB 3a0e3nedyeHHs Oe3neku ado Mpo BIAMOBY Y iX 3acTocyBaHHI; 4)
nepelaHHs PIllieHHs N1 BUKOHAHHS OpraHy, Ha KW TMOKJIAaIeHO 3/1HCHEHHS 3aXOIiB
oe3reku; 5) 6e3mocepe/IHe 3aCTOCYBaHHSI 3aX0/11B 3a0e3reueHHs1 0e3neKy (BCTAaHOBIICHHS
nepesiiky HEeoOXIIHMX 3aXO/IB 1 CIOCOO0IB iX peanmi3ailii); 6) ckacyBaHHS 3aXO[iB
3a0e3neueHHs 0e3MeKH; 7) OCKapKEeHHs PIIIeHHS PO BIIMOBY y 3aCTOCYBaHH1 3aXMCHUX
3ac00IB 4YM 1X CKacyBaHHsS; §) KOHTpOJIb 3a 3a0e3leueHHsSM O€3MeKH YYaCHHUKIB

KPUMIHAJIBHOTO CYJOYMHCTBA, YICHIB 1X CIMEH Ta OMU3bKUX POAUYIB. Y TEOPETUUHOMY
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TUTaH1 BUIUJICHHS CUCTEMH €TalliB TPOBAKCHHSI 3 3aCTOCYBAHHS Ta CKaCyBaHHS 3aXOJIiB
3a0e3nedeHHs O6e3meku oci0, skl OepyTh y4acTb Y KpUMIHAIBHOMY CYJIOYMHCTBI, BiJIIrpae
BOXIIMBY POJIb HA TEOPETUYHOMY Ta METOJOJIOTIYHOMY PIBHAX HIOJ0 BU3HAUEHHS Ta
MOJIAJIBIIOTO YJIOCKOHAJICHHS MpollecyanbHOi (hopmu Horo 3aiiicHeHHs. Bka3yeTbes, 110
JOTPUMAHHS MPOIECYATTbHO1T (POPMHU JISITLHOCTI 3 3a0e3eueHHs Oe31eKu 0ci0, K1 OepyTh
y4acTh Yy KPHUMIHAJBHOMY CYJOYMHCTBI, Ha KOXHOMY i €Talll BUCTYIAE 3allOpPyKOIO
JIOCSITHEHHSI METH YBECHHS 1IbOT'O IIPABOBOI'O 1THCTUTYTY.

7. VY3aranpHIOIOYM 3aKOPJIOHHUN JOCBiA 3a0e3neueHHs] Oe3MeKd YYaCHUKIB
KPUMIHAIBHOTO CYJJOUYMHCTBA, BIAMITUMO, 10 Y OLIBIIOCTI KpaiHi 1ied 1THCTUTYT ICHYE Y
BUTJISAI KOMIUIEKCHOI CHCTEMH IIPaBOBUX, OpraHi3allifHO-TeXHIYHUX, COIIAJbHUX,
MICHXOJIOTIYHHUX, EKOHOMIYHHUX 3aXO0J[IB, CIIPIMOBAHUX Ha 3aXHUCT XKHUTTS, )KUTIA, 3JOPOB'S
Ta MaiiHa Takux OCI0 BiJ MPOTUIIPABHUX MOCSTaHb, a TAKOX iX MIATPUMKY YIPOIOBK
MIEBHOIO Tiepioay Jii 1ux 3axoAiB. CucteMy 3axo/iB 3a0e3MeueHHs O€3MeKH YTBOPIOIOTh
PI3HI 3a XapaKTepoM, ajie OJHAKOBI 3a CIPSIMOBAHICTIO CIIOCOOM Ta METOAU YOE3MeUEHHS
YYaCHUKIB KPUMIHAIBHOTO IMPOBA/KEHHS BiJ] MPOTUIIPABHOIO BIUIMBY Ha iX MpaBa Ta
CBOOO/IH, SIK1 Y TOMY YHCJII CIPSIMOBAH1 HAa CTBOPEHHS YMOB 1151 3a0€31eYeHHS IIBUIKOTO,
MOBHOTO Ta HEYNEPEKEHOTO PO3CIIyBaHHS 1 CyJI0BOr0 po3risiay. [IpoBeaenuii anami3
HATBEPKYE MOKIMBICTh 3aCTOCYBaHHS B Y KpaiHl 3aKOPIOHHOTO JOCBIy 3a0€3MeueHHs
0€3MeKN YYaCHUKIB KPUMIHAIBHOIO CyAouMHCTBAa. OIHAK, MOPsA 3 UMM, BIH BKa3ye Ha
noTpedy 1 Hajajal yJIOCKOHAIIOBATH MPABOBI Ta OpraxizailiitHi Gopmu peanizalii Mboro
IHCTUTYTY Ta PO3LIMPIOBATH CHCTEMY 3aXOJiB 3a0e3neueHHs: Oe3neku ociO, ki O0epyTh
y4acTh y KPUMIHAIBHOMY CyIOUYMHCTBI. Takox Bigmiduaemo, 1o i YKpaiHu, 0COOIMBO
B CY4aCHUX yMOBax 30pOMHOT arpecii, TOCTPO CTOITh MUTaHHA (pIHAHCYBAHHS BIAMOBITHUX,
0COOJIMBO OpraHi3alliifHO-TEXHIYHUX 3aXO0/iB. J[oBeneHo, 10 BaXIJIMBUM 3aBJAaHHAM JIs
KPUMIHAIBHOI TMPOIECYaIbHOT HAyKH Ta TPAKTHK € aHai3 Ta BPaxXyBaHHS OKPEMHX
MOJIO)KEHb MIDKHAPOJHUX KOHBEHIIIMHHUX Ta pPEKOMEHIAIHUX akTiB. MeTow Takoro
aHaJli3y € OMpPAIIOBAHHS Ta BIPOBA/KEHHS y HAILlIOHAJIbHE KPUMIHAJIbHE MPOLECYaTbHE
3aKOHOJaBCTBO BM3HAYECHUX Y IMX aKTaX CTaHIApTIB 3a0e3MeueHHs 3aXUCTy 0ci0, sKi
CHIBIPAIIOIOTh 3 MPABOCYAJSAM, a TaKOXX HaMOLIbIN JI€BUX MPAKTUK 3a0e3MeUeHHS

Oesmekn 1ux oci6. Tox BOa4yaeThCsl aKTyaJbHUM 3aKpIIJICHHA Yy KPUMIHAJIBHOMY
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MPOLECYaTbHOMY 3aKOHOJIABCTBI HAMOLIBII CYTTEBUX MIKHAPOJHUX Ta €BPONMEUCHKUX
CTaHAApTIB, IO JAa€ MIMPOKI MEPCHEKTUBU JI0 MOJAJBINOI rapMoOHi3allii Ta 30JMKEHHS
3aKOHOMABCTB YKpaiHu Ta kpain Pagu €Bpomnu 1 €C. | e 3aBgaHHs CI1iJi BBAKATH OJTHAM
13 HaWBUIIMX MIPIOPUTETIB Y il cdepi.

8. O0rpyHTOBaHAa MO3MUIIisl, 10 CTBOPEHHS €(DEKTUBHOT CUCTEMH 3aXHCTy YUaCHHUKIB
KPUMIHAIBHOTO  TPOLIECYy  HEMOXJIMBO  0€3  BIANOBIAHOTO  OpraHizaliiHoro,
1H(}OpMaIIHOTO, PECYPCHOTO 1 IHIIIUX BUAIB 3a0€3MeUeHHs 1aHOi A1sUTbHOCTI. L1 muTaHHs
CTOCYIOThCS (OpMyBaHHS 1 3a0e3MeueHHs] MISUTbHOCTI CHEMiaJbHUX —ITIPO3ILIIB,
MOKJIMKAHUX peaizyBaTH 3axoau Oe3nekd; (YHKIIOHYBaHHS —COILiaJbHO-IIPaBOBOI
CUCTEMH 3aXHUCTy YYaCHHKIB KPUMIHAJIBLHOTO MPOIIECY; CTBOPEHHS CIeliaabHuX (POHIIB
JUTST HaJIaHHS JOTIOMOTH JKEPTBaM TMiIJaHUM MPOTHUIIPABHOMY BIUIMBY TOIO. 30KpeMa
HEOOX1THUM KPOKOM J0 BIOCKOHAJICHHS JII0YOr0 1HCTUTYTY 3aXHUCTy 0Ci0, Kl OepyTh
y4acTh Y KpUMIHAIBHOMY CYZIOUYMHCTBI, BOAYa€ThCsA pPO3poOKa T0roBOpy (MEMOpPaHIYMY),
10 YKJIAQJAAaTUMETBCS 3 O0CO00I0, O AKOi OyAyTh 3aCTOCOBYBATHCS 3aXOJU 3aXHCTy. Y
HBOMY CJIiJlT BUKJIACTH YMOBH TepeOyBaHHS MiJ 3aXUCTOM (HE 3'ABIATUCA Yy JIOAHHUX
MICIISIX; HE CIUIKYBAaTHUCS 3 JACSKUMH OCOOaMM; CIIJKYBaHHS 3a JKUTJIOM TOIIO); B pasi
MOPYIIIEHHS YMOB JIOTOBOPY 0co0a MOBUHHA MPUTATATHCS J0 BIAMOBIIAIBHOCTI (1ITpad,
apemitr Toio). HeoOXimHUM TakoXK € PpO3IIMPEHHS TepesiKy 3aco0iB  (3aXO/IiB)
3a0e3MeUeHHs] OUIbII THYYKUMH METOJaMu poOOTH, SK OT JIOMOMOra IICHXO0JIora,
MOBIIOMJICHHSI TIPO MiclieriepeOyBaHHS IMi03PIOBAHOTO (0OOBHHYBAUEHOTO, 3aCyIKEHOTO,
3BUIBHEHOT0), COLllaJIbHE 3a0€3MeYeHHsI 0COOM Ha Yac ii mepeMillleHHs/TIepeXOByBaHHSI.

9. ¥V pe3ynpTaTi TPOBEIACHOTO IOCIIPKEHHS OOTPYHTOBYETHCS TIO3HUIIISI, IO
KpUMIHaJIbHA TIPOIeCyaabHa JiSUTBHICTh 3 TIPUBOY 3aCTOCYBAHHS 3aXO1B 3a0€3MeueHHs
Oe3reku ocio0, K1 OepyTh y4acTh Y KPUMIHAILHOMY CYJIOYMHCTBI, Ma€ O3HAKU BITHOCHO
BITOKPEMJICHOTO Ta CaMOCTIHHOTO 3a0e3MedyBaJbHOTO TPOBAHKCHHS  3aXHCHOI
cnpsiMoBaHOCTI. OCTaHHE Ma€e OTPUMATH BJIAcHY IpoliecyalibHy (GopMy HOro 311HCHEHHS
B Mmexax po3auty Il «3axomm 3abesneueHHsT KpuMiHaabHOTO mpoBakeHHs» KIIK
VYkpainu. Y poOOTi miaATBEPIKEHO, 0 TaKe CaMOCTIHHE TpOoIecyaabHe MPOBAKECHHS 3
3aCTOCYBaHHS 3aXO0/I1B 3a0e3eueHHs 0e3MeKn 0ci0, skl 0epyTh y4acTh y KPUMIHAILHOMY

CYAOYMHCTBI 3MIACHIOETbCA y cHeuu(piuHii Ta NpUTaMaHHIA HOMY KpHMIHAJIBbHIM
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nporecyainbHid GopMi. OCHOBY Takoi IporecyaabHOI (OPMHU CTaHOBIATH 3arajibHi
BUMOTH KPHUMIHAJIBHOTO TIPOBA/DKEHHS, BU3HAYCHI KPHUMiHAJIBHUM TIPOIECYaTbHIM
3akOHOJABCTBOM. lle Mae HacmigkoMm (OpMyBaHHS CHEUU(IYHOTO MPOIECYATBHOTO
MOPSIIKY 3aCTOCYBAaHHS 3axoOJlIB 3a0e3reueHHs Oe3neku ocid, siki OepyTh y4yacTh y
KpUMIHATBHOMY CyHouuHCTBI. CamMe Tojaibllie BpaxyBaHHS Ta HOPMATHBHO-TIPABOBE
BIZIOOpaXEHHS TIPOIECYaTbHUX OCOOIMBOCTEN KPUMIHAIBLHOI MPOLIECYyaTbHOI AISITBHOCTI
3 3aCTOCYBaHHS 3aX0/I1B 3a0e3MeUeHHs 0e31eKH 0Ci0, sIKi 0epyTh y4acTh y KpUMIHAJILHOMY
CYAOYHHCTBI, 1 € OCHOBHUM HANpPsIMOM PO3BHUTKY Ta YAOCKOHAJCHHS JOCIIIXKYBaHOTO

THCTUTYTY.
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JOJATKHA
JlonaToxk A
IIpono3uuii 111010 BHECEHHS 3MiH Ta I0NOBHEHb 10 YAHHOI0 KPUMMiHAJILHOIO
NMpoLeCcyaJTbHOr0 3aKOHOAABCTBA YKPaiHu

VY pe3ynbTaTi MPOBEIEHOTO AUCEPTAIIITHOTO TOCIIIKEHHS 3 METOIO YAOCKOHAJICHHS
HOPMaTUBHO-TIPABOBOTO PETYJIOBAHHS 3aCTOCYBaHHS 3aXOJiB 3a0e3MeueHHs Oe3meKu
0ci10, K1 OepyTh y4acTh Y KPUMIHAJILHOMY CYJIOYMHCTBI, TPOIOHYIOTHCS HACTYITHI 3MIHH
Ta JOTMIOBHEHHS 10 YMHHOTO KPUMIHAJIBHOTO MPOIECYaTbHOTO 3aKOHOIaBCTBA Y KpaiHu 3
ypaxyBaHHSIM TEMaTUKHU POOOTH:

1)u. 1 cr. 1 KIIK Ykpainu BUKJIacTH B HACTYITHIN peaaKiIii:

2. KpumiHanbHe TpoLEecyaqbHE 3aKOHOJABCTBO YKpaiHM CKIAJAETHCS 3
BIJIMOBIIHUX TTOJIOKEeHb KoHCTUTYIIT YKpaiHM, MIKHApOAHMX JIOTOBOPIB, 3roja Ha
00O0B’SI3KOBICTh SIKMX HazaHa BepxoBHoro Panoro Ykpainu, nporo Kopekcy, 1Hmmx
3aKOHIB YKpaiHU Ta MPaKTUKKH €BPONEHCHKOTO Cyy 3 MpaB JIFOIUHU.

2) ct. 2 KIIK Ykpainu BUKJIACTH B HACTYIHIN peaaKiiii:

Cratts 2. 3aBIaHHs KPUMIHAIBHOTO TPOBAHKEHHSI

1. 3aBmaHHsSMU KPUMIHAJIBLHOTO TMPOBA/KEHHS € 3aXUCT OCOOHW, CYCHUIbCTBA Ta
JIep’KaBU Bl KpUMIHAJIBHUX IPAaBOINOPYIIEHb, OXOPOHAa MpaB 1 CBOOOM, 3aKOHHHMX
IHTEpECIB, KUTTA 1 3I0POB'A, YECTI 1 TIHOCTI, HEJOTOPKAHHOCTI 1 OE3MeKU YYaCHUKIB
KPUMIHAIBHOTO TTPOBAKECHHS], ......

3) cr. 7 KIIK Ykpainu BUKIACTU B HACTYITHINA peIaKIIii:

Cratts 7. 3arayibHi 3acaay KpUMIHAIBHOTO MPOBAKEHHS

1. 3micT Ta popma KpUMIHAILHOTO MPOBAKEHHS MOBUHHI BIITIOB1IaTH 3araJIbHUM
3acajiaM KpUMIHAJIBHOTO TIPOBAKEHHS, /10 SIKUX, 30KpEeMa, BiTHOCATHCS:

1) BepXxOBEHCTBO MpaBa Ta 3a0e3MeueHHs IPaB 1 CBOOO] y4aCHUKIB KPUMIHATILHOTO
IPOBA/KEHHST;

4) ct. 2 KIIK Ykpainu BUKJIACTH B HACTYIHIN peaaKiii:

Crarra 8. BepxoBeHCTBO IpaBa

1. KpuminanbHe TpPOBaIKEHHS 3IIHCHIOETbCS 3 JOJIEPKAHHAM MPUHIUITY

BEPXOBEHCTBA MPaBa, BIIMOBIIHO JI0 SKOTO JIFOJIMHA, ii IpaBa Ta CBOOOIH, YECTh 1 T1HICTD,
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https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

HEJIOTOPKAHHICTh 1 0€3MeKa BU3HAIOTHCSI HAMBUIITUMU IIIHHOCTSIMU Ta BU3HAYAIOTh 3MICT 1
CIPSIMOBAHICTD JISTILHOCTI JIEpKaBH.

2. ITiq yac KpUMIHAJIBHOTO MPOBA/IKEHHS CY, CIIUUH CYAIs, TPOKYPOP, KEPIBHUK
OpraHy JI0CYJOBOTO PO3CIITyBaHHs, CIIIYUMN, KEPIBHUK OPraHy JOCYJOBOrO Ji3HaHHS,
JlI3HaBay, 1HII CIIy>kOOB1 0cOOM OpraHiB JAep>KaBHOI BIagu 3000B’si3aH1 3a0€3MEUUTH
KOXKHOMY HaJIeXKHY peaiizalliio npas 1 cBo0o, nepeadaueHux Koncturyuiero Ykpainu ta
uM KoziekcoMm, a Takox BXXUTH BCIX Mepei0aueHUX 3aKOHOM 3aXO0/IiB ISl 3aXUCTY JKUTTS
1 370pOB's, YeCTl 1 TIJHOCTI, HEAOTOPKAHHOCTI 1 OE€3MEKH YYAaCHHUKIB KPUMIHAIBHOIO
MIPOBAJKECHHS.

5) [Ipononyetrbest TekeT cT. 1 3akony Ykpainu «lIpo 3abe3neuenns Oe3nexu ocio,
K1 OEpyTh y4acTh Y KpUMIHAIBHOMY CYJIOYMHCTBI» BUKJIACTU B HACTYIHIN peaaKuli:

Crarra 1. Tlonsarrs 3a0esnedeHHs Oe3neku ocid, ski OepyTh ydacTb Y
KPUMIHAIBHOMY CYAOYMHCTBI

3abe3neueHHs1 Oe3neku oci0, Kl OepyTh y4acTb Y KPUMIHAIILHOMY CYAOYMHCTBI,
TOOTO y BHSBJICHHI, MOINEPEIHKEHH], NPUIIMHEHHI, PO3KPUTTI a00 pO3CIiAyBaHHI
KPUMIHAJIBHUX TMPABONOPYILIEHb, a TaK0X Yy CYyJOBOMY PO3IJISAI  KpUMIHATBHHUX
MIPOBAKEHB, — 11€ 3/IIHCHEHHS PABOOXOPOHHUMH OpraHaMu MPaBOBUX, OpraHi3alliiHo-
TEXHIYHUX Ta IHIIWX 3aXO0/1B, CIIPSIMOBAHUX HA 3aXUCT KUTTS, 370POB's, BIACHOCTI, 1HIIIUX
0COOMCTHUX HEMAHOBMX a00 MalHOBUX MpaB Ta IHTEPECIB IUX OCI0, a TAKOX HAJIEKHE
3MIMCHEHHS HaJIaHUX 1M IMpaB 1 BUKOHAHHS MTOKJIAJCHUX Ha HUX 3aKOHOM OOOB’SI3KIB Bif
OyAb-SIKUX TPOTUIIPABHUX TOCATAHb, 3 METOID OXOPOHHW TpaB, CBOOOJ Ta 3aKOHHUX
IHTEPECiB yYaCHUKIB KPUMIHAIBHOTO MPOBA/KEHHS Ta CTBOPSHHSI HEOOX1THUX YMOB JJIst
HAJIC)KHOTO BIATIPABIEHHS MPaBOCYAIS.

5) IIpononyetrbest TeKCT cT. 2 3akony Ykpainu «lIpo 3abe3neuenns Oe3nexu ocio,
skl OepyTh y4acTh y KPHUMIHAJIBLHOMY CYJOYMHCTBI» JTOTIOBHUTH YAaCTHHOIO TPETHOIO
HACTYITHOTO 3MICTY:

«3. 3a HasBHOCTI JaHUX, 110 CBIIYaTh MPO HASIBHICTH PEAIbHOI 3arpo3H KHUTTIO,
3JIOPOB'TO, KUTIIY 1 MaliHy OYy/Ib-5IKOT 0COOH, sika Oepe 0COOUCTY ydacTh a00 3aTy9aeThCs

JI0 KpUMIHAJIBHOTO MIPOBAJKEHHS, 3aX0/I1 O€3MeKH MOXKYTh 3aCTOCOBaHI 1 JI0 THIITUX 0C10».
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Honaroxk b

3ATBEPIKY IO

[TpopexTop 3 HITP

HaulioHa1bHOro aepOKOCMIYHOTO
yHisepcutety iM. M. €. JKykoscbkoro

«XapKiBchbKuii aBialifHni IHCTHTYT?

AKT
BIPOBAKEHHA Pe3VbTATIB AHCEPTAUIHOro QocaiaaenHs 3100yBava BHINOT
ocBiTH cryneds 1okTopa disocodil bypaoan Baanma B'auecaasosuva ua remy
«3acrocysanns  3axolis  afeinevenns  GeinekH Y  KPHMIiHAILHOMY
npoeaaaxenni» 3i eneniaasuoceri 081 Mpaso B oesiTHil npouee Hauionaasnoro
aepokocvivnoro ysisepenrery im. M. €. Kykosebkoro «Xaprisebkuii
apianifinmii incTHTY TS

Komicis y ckaani:

1) sasiayBaua wkadeipu, 1a0.M., upod. [llasaukiseskoro Biraain
IBanoBHya;

2) npoecopa KapeipH, K.10.H., Jouenta Jdykamesnya Cepris Kpiiiopuua;

3) nouenta Kadeapwu, K.1.H., Perocenko Hataaii AnaroaiisBuu

MM AKTOM 3aCBiuYe, 1O pesyibTaTd Auceprauifinoro gocaiaxeHns 3100ysava
BHILIOT OCBITH cTyneHs 1oktopa (iaocodii byprons Baauma B’suecnasosuua na
TeMy «3acTocyBaHHA 3ax0/iB  3abe3neveHHs Oe3neKkH Yy KpPUMIH@ILHOMY
NPOBAIKEHHI» BUKOPHCTOBYIOTHCS CNiBpoGiTHMKAaMK Kadepy npasa rymaHitapHo-
npasoBoro (akyasteTy HauiohaiikHoro aepokocMiuHoro yHisepcurety im. M. €.
Kykoscbkoro «XapKiBCbKHi aBiallifHMA THCTUTYT» NPW NUINOTOBUI Ta NposeaeHi
neKuiii, ceMiHapCBKMX Ta TPAKTHYHHX 3aHATb 3 HABYAIBHUX JAMCUMILIIH
«Kpuminanshui npouec», «KpumiHaibHe npaBo», a TAKOAK MOXIAHMX Bl HMX
crietiajibHUX  Kypeis, 730KkpeMa «AxTyanbHi npobiaemMu npasBozacTocyBaHHs Ta
npasoBoi npodeciin.

Jinceprauis € OAHHM 3 MNEPWHX KOMNJACKCHUX I0C/HLUKEHL KPUMIHAABHMX
npouecyaibHUX NWUTAHL Ta NPaBoBOT OCHOBM 3aCTOCYBaHHA 3axoiiB 3abeineveHHs
Ge3anexH v KpUMiHAIBHOMY NPOBATKEHHI.

3okpema, 3100yBayeM y3aralbHEHO Ta TMPOAHATIIOBAHO CTAaH HAYKOBMX
AOCAIKEH,  NWTaHHA  3abe3neveHHs  Oe3NeKM  YHACHMKIB  KPHMIHAABLHOIO
CYAOUMHCTBA. BuABIEHO OCHOBHI HanNpsMM HayKOBMX J0CHIIAKEHb Ta OKPEC/IeHo
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HalOIbIW akTyalabHy npobaeMaTHKy J0CHiIKyBaHOro B AMCepTauil npaBoBOro
IHCTUTYTY.
Hocaiakeno nonatTs 3aGesnedeHHs Oe3nekH YYACHHMKIB  KpHMiHAIbHOIO

CYAO4MHCTBA, HOTO CYTHICTh Ta 3HAYEHHA B CHCTEMI KPUMIHAIBHOI npouecyaisHol

AigapHocTi. Lle NOHATTS PO3rNAAAcTHCA AK HAaCTHHA KPHMIHATBHOIO MPOBAAKEHHS
3abe3neyyBaibHOrO  XapakTepy. 3BepHYTO yBary Ha KOMILIEKCHMI  XapakTep
3abe3neuends O€3MEKH YHACHMKIB KPHMIHATBHOTO CYIOMHHCTBA, SKE€ BKIIOYAE
€JIEMCHTH TNPAaBOBOrO, MPOUeCYalbHOro, OpPraHizauifiHO-TeXHIYHOro Xapakrtepy.
[IponoHyeTbCs BHIIIATH CTPYKTYPY LILOTO €l1eMeHTa KPHMIHATLHOIO NMPOBAIKEHHH,
a came: cy0'exTHHH ckial. 3acobu 3aificHenHs, o6 'exT 3abe3nedeHHs, AisnbHicHa
(npoueaypHa), NpaBoBa CK.1a/10B] T4 META 3aCTOCY BAHHS,

OOrpyHTOBaHO, 1WMO 3 ypaxyBauusMm  peanizauii Yy  KpUMIHAIbHOMY
npouecyaibHOMY NpaBi 3acaid IyMaHisMy T4 perjaMedTauil KpMMIHAILHOro
NPOBAKEHHS 3 TO3UUIT JTIOAMHOUEHTPU3IMY 10 00'€KTiB 3aXucTy nia vac
3abesneverHs Ge3nexy YHACHHUKIB KPUMIHATBHOIO CYJA04HHCTBA HANCKNUTH LIMPOKHIE
CNEKTP ABMUL, #AKI 3a0e3neuyioTh OXOpPOHY NpPaB T4 3aKOHHMX IHTepeciB ocobu-
YHACHUKA KPUMIHAALHOTO npoBakenHs. Ha niacrasl orpumanux aanux po3podieHo
npono3nuil 1010 BHECEHHS 3IMIH Ta JOMOBHEHb [0 YMHHOTO KPHUMiHalbHOro
MpOUECYATbHOIO 3aKOHOAABCTBA Y Kpaitu.

TakuM 4HHOM, OTPMMaHi Nil 4Yac AMCEPTalliHHOTO JOCHIIKEHHS PE3YIbTaTH
BUPIIYIOTH KOHKPETHE HAyKOBe 3aBJaHHs, MO Mae ICTOTHE 3HAYeHHA 114
NOAANBLIONO PO3BATKY i YJAOCKOHANEHHA HOPMATHBHOT periaMenTauil KpHMiHa/IbHO-
NPOLECYA/ILHOr0 3aCcTOCYBAHHA 3aX0AiB 3ade3neveHns Ge3nekH y KpuMiHANLHOMY
MPOBAKEHHI.

Komicin kouctaTye, wo chopMyisoBani B AMCEpTAliMHOMY 10CI]iIKEHHI
bypaoas Bamuma B'sueciaBoBdya BHUCHOBKHM, @ TaKOXK 3allpONOHOBaHI 3MiHM I
JIONOBHEHHS 10 YHHHOTO KPHMIHAJIBHOTO MPOLECYATbHOrO 3aKOHOAaBCTBA Y KpaiHu
MOXKYTh OyTM BHKOPMCTAHI [UIA MIATOTOBKH HABYAILHOI, HayKOBO-NPAaKTHYHOI Ta
METOMYHOT JITEPATYPH 3 KPHMIHAILHOTO NpoLecy.

Yaenn Komicii:

Bitaai [TABJMKIBCHKHUH
' /7 'eprm JIYKAIIEBHY
Haranis GEJOCEHKO

i :
« 13 » (D .1 AN 2025 p.
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